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Economy 





Cost of 


Strikes 


Living 


UP.—The Consumer Price Index increased 0.1 per cent be 
tween October and November, 1956, to reach a new all-time 
high of 117.8 per cent of the 1947-1949 average. Seasonal re 
ductions in food prices were offset by further advances in all 
other major groups and service The November index 


vas almost 3 rcentag woints higl than was the index 


a YCarT AO 


NDEX, 1947-49100 
- 


TRANSPORTATION 


a S 
ono" 
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DOWN. Total emy oyment declined by 900.000 from October, 
but was still at a record November level o! 65.3 million, o! 
vhich 52.4 million was nonfarm employment. Unemployment, 

ich had been at a low tor 1956 during the two preceding 
rose sharply in November by 550,000 to stand at nearly 


million. Virtually the reduction in employment 


occurred in agriculture At tl ‘ time, employment in the 
nonagriculture sector failed to show its usual November pickup 
Nonfarm employment was still | mill more in November 


than a year age 


DOWN. Fewe: rkers were involved in work stoppages 
that bewan in r, 1956, than in any October since 1948 
Some 325 new stoppages, the same number as in September, 
directly idled 130,000 workers—20,000 less than in the previous 
month and 84,000 less than in October, 1955 In all there wa 
a total of 525 strikes in effect during October. These strikes 
involved 190,000 workers for an estimated 1 million man-days 
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Stock UP. Stock prices on the Dov 


the month of December. By 
Prices month, industrials stood at 
was al advance tor all 
» the levels established at the 
Stock prices on the Se 
index stood it 346 at the end 
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Consumer UP. Total co it adva be 
* September and October and stood at $40.196 b " n 
Credit edit accounted ! villi t which $14.47 bill 
itomobile paper All r compo ' oft talline 


increased except autome bile 1 per W ch § ia 
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The Economy 





industrial UP. The seasonally adjusted index of industrial production 

was 147 per cent of the 1947-1949 average this November, as 
Production compared with 146 in October, and was 3 per cent above 
November of last vear. Both durable and nondurable manu- 
factures, as well as minerals, partook in this advance and stood 
at 166, 131 and 130, respectively, at the end of November 
The chart below indicates the industrial production standings 
as of September, 1956 
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Construction UP. Spending for new construction in November, seasonally 
adjusted, rose slightly and, at an annual rate of $44.6 billion, 
was close to the mid-year peak. Private housing starts changed 
little at a seasonally adjusted annual rate of 1.06 million units, 
and were one tenth below a year ago The value of contract 
awards, wh h declined conside rably in October, also changed 
little in November 
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Decisions of Courts and 
Administrative Agencies 








NON-COMMUNIST AFFIDAVITS— The NLRB has main 
tained the policy that it can deny its services to umions whos« 
officers fail to comply with the filing requirements of the Daft 
Hartley Act. In one case the Board revoked a union’s com 
pliance status on the ground that one of its officers filed a false 
affidavit. In another case the Sixth Circuit treated the perjury 
conviction of a union officer in filing a non-Communist affidavit 
is having voided the union’s compliance status and refused te 
enforce an NLRB unfair labor practice order in favor of that 
union, Both cases reached the United States Supreme Court 
which ruled that the sole sanction of the filing requirement ts the 
criminal penalty imposed on the officer who files a false affidavit, 
not decompliance of the union nor the withholding of the ben 
fits of the law that are granted once the specified officer files 
Leedom v. International Union, 31 Lapor Cases {% 70,349, and 
Amalgamated Meat Cutters v. NLRB, 31 Lapsor Cases { 70,350 


NO-DISTRIBUTION RULE— Free speech was not a valid 
reason for an employer to exempt himself from his own rule 
prohibiting the distribution of literature on company property 


‘ 


\n employer who himself distributed antiunion literature afte: 
banning union handbills was found guilty of an unfair labors 
practice by the Court of \ppeals for the District of Columbia 
This decision is contrary to the Board’s holding and a Sixth 
Circuit ruling, which reasoned that management's prerogative 
permits an employer to make rules that do not bind him 

United Steel Workers of America 7 NLRB, 31 LApor CAsti 


{ 70,329 


WAGE DATA—tThe United States Supreme Court elim 
nated a conflict which had existed between decisions of several 
circuits when it reversed a decision of the Ninth Circuit whic! 
held than an employer need not give wage information unrelated 
to the issues being bargained. This court had refused to enforce 
an NLRB order directing that this information be given to th 


representing union. The Supreme Court said: “The Board acted 
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within its allowable discretion in finding that under the circum 
stances of this case, failure to furnish wage information consti 
tuted an unfair labor practice.’"—-VLRB v. fk. W. Woolworth 
Company, 31 Lapor Cases § 70,351 


NLRB EXERCISES JURISDICTION The Board took 
case under the Taft-Hartley Act where out-of-state sales amounted 
to $12,000, and those within the state, $96,000. It added these 
sales together and took jurisdiction on the basis of $100,000 
worth of indirect sales per year. “It is only logical to treat direct 
out-of-state sales, insofar as their impact on commerce is con 
cerned, at least as the equivalent of an equal amount of sales 
within the state to concerns engaged in interstate commerce,” 
reasoned the NLRB.—Pacific Fine Arts, CCH Lapor LAw REporTS 


(Fourth Edition), Volume 5, {f 54,223 


JURISDICTIONAL TEST—The NLRB has taken juris 
diction over intrastate truckers in the past on the basis of “inter 
lining,” that is, making intrastate deliveries for or to interstate 
carriers. Recently, though, the Board decided its first case in 
which it asserted jurisdiction over a local trucker hauling for an 
interstate industrial firm by applying its indirect-commerce test 
rather than “interlining,” which is based upon the local firm’s form 
ing a link in interstate commerce. The same dollar standards 
apply under either “yardstick.’—Pacan Motor Freight, CCH 
LABOR Law Reports (Fourth Edition), Volume 5, { 54,212 


ANTIUNION ORDINANCE A city ordinance in Madison, 
Mlorida, which prohibited union organizing was declared illegal 
by a state trial court. It held that the ordinance was in conflict 
with the NLRA and was an impairment of the right of employe 

orkers to organize and for union organizers to peacefully solicit 


members.—Pittman v, City of Madison, 31 Lasnor Cases { 70,334 


Nonstriking Employees Sue - aneimer cave 2 Buon Bas ti 
imilar amount >1U0,000—to a wo! 


Striking Union and Collect net tattien thm thremath & oictiet tex 


om ‘ Q5 
The high cost of strikes may fall upon v. Russell, 30 Lasor Cases { 69 


both employer and union. A while ago, an United States Supreme Cou 


employer in New Jersey who failed to prov: oO review 

his case in a hearing in a permanent picket I 

ing injunction had to pay the union’s coun 

sel costs Previously, the union had been 

enjoined under a temporary injunction from 

picketing in a labor dispute with the em 

ployer, Under the state anti-injunction law 

the loser is required to pay the other party’ u ! ugl a civil suit 
costs In this case the court awarded UNtor rr this loss In addition, 
$10,500 in damages to the union (Westing awarded punt lama 

house Electric Corporation v. IVE, 30 Lanor The UAW, was d, 
Cases © 69.851) “rising flood of « : 
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States Supreme Court's opinion in Auto 
Workers v. WERB, 30 Lasor Cases § 70,000, 
on this federal and state 
jurisdiction in disputes involving interstate 


same issue of 


commerce, ) 


The Supreme Court of Alabama also cited 
the opinion of the United States Supreme 
Court in Virginia’s Laburnum The 
United States Supreme Court said the question 
before it was whether the LMRA had given 
the NLRB exclusive jurisdiction of common 
law tort actions for damages so as to pre 
clude a state court from hearing and deter 
-onduct 


case 


mining its issues when such con 


stitutes an unfair labor practice. The Court 
held that the NLRB had not given 
that jurisdiction (26 Lasor Cases J 68,460) 


been 


The United States Supreme Court granted 
certiorari to the Alabama Supreme Court in 
the Russell October 19. A _ review 
on writ of certiorari is not a matter of right, 
but of sound judicial discretion, and will be 


case on 


granted only where there are such special 
and important 
court has decided a federal question of sub 
determined before by the Su 
way 


reasons as where a state 
Stance not 
preme Court, or has decided it in a 
probably not in accord with applicable deci 
sions of the Court; or where a court oi 
appeals has rendered a decision in conflict 
with the decisions of another federal appe! 
has decided 


Way in 


late court on the same matter; 
an immportant state 
conflict with applicable state law; has decided 
a federal question in a way in conflict with 


applicable decisions of the Supreme Court; 


question in a 


or has so far departed from the accepted 
and usual course of judicial proceedings, or 
so far sanctioned such a departure by a 
lower court, as to call for an exercise of the 
Supreme Court’s power of supervision, Though 
these grounds are not controlling nor do 
they fully measure the Court’s jurisdiction, 
they 
be considered 


indicate the character of reasons to 


The granting of certiorari does not mean 
of necessity that the Supreme Court intends 
to reverse a lower court’s ruling, and the 
fact that it declines to review a case merely 
leaves the lower court decision standing 
nothing more or less. Nothing prevents the 
Supreme Court from considering the same 
The Court 


rarely gives its reasons for either agreeing 


or similar case at a later date 
or declining to review a case, and may even 
grant certiorari only to deny it at a later 
date as it did recently in the Personal Prod 
ucts TWU, CIO v. NLRB, 29 Lapor 


Cases § 69,515, certiorari granted and late 


case, 


denied by Supreme Court order. 


8 


Just after the United States Supreme 
Court agreed to the Russell case, an 


other suit in which damages were awarded 


hear 
an employee because union picketing pré¢ 
vented him from working, was affirmed by 
the high court of Alabama This 
Automobile Workers v. Palmer, 31 
Cases § 70,330, the court affirmed a judg 
$18,450 
worket 


time, in 
[LABOR 


union even 
$450, the 
result 


against the 
sued for but 


ment for 
though the 
amount of of not 


wages lost as a 


being able to work 


The court observed the Palmer case 
on its merits 
Russell, both 
set of tacts, 


before the 


that 

companion case to 
arising out of the 
tried by the 
same trial judge 


Was a 
cases Same 
same attorneys and 
One difference, 
though, was that prior to trial a motion was 
made for a venue, which was 
denied by the The 
mandamus was denied by the appellate court 
The trial court awarded 


change of 


court union writ ot! 


of the state as well 
the nonstriking worker damages in the amount 
of $18,450 for loss of wages, mental anguish 
and punitive @mages. On appeal the union’s 
chief grounds that the 
motion venue 


were denial of the 


for change of and the judg 


ment were in error 


The Alabama 


of the union’s motion 


held that the denial 


for change of 


court 
venue 
on appeal may not be considered at this 
time The that it 
considered the motion on its merits prior to 
trial before it on a 
mandamus. In this the court sustained the 
that a 
venue change in a civil action is not 
court that may be re 


from a final 


court mentioned had 


writ ot 


when it was 


employee's contention motion tot 
such a 
ruling of the trial 
viewed on appeal 


discretionary on the 


judgment 
which is part of the 
trial court 
of an application for a 


appeal 


In criminal actions the refusal 
venue change may 
judg 


atter a final 


statute 


be reviewed on 
ment, according to state 

Failing in the second attempt to have the 
venue changed, the union argued that the 
The supremé 


amount awarded 


verdict was excessive State 


court said that “unless the 
is so excessive or so inadequate as to indi 
cate prejudice or passion, the rule is not to 
Stated another way, the matter ot 


must be left to the 


reverse 
damages discretion of 
the jury, whose judgment will not be 
fered with unless the amount is so excessive 


other 


inter 


| prejudice, or 
held that the 


as to show passion 


improper motive.” The court 


awarded damages indicated no such mis 


conduct on the part of the jury and that the 


trial court committed reversible error in 


failing to grant a new trial on that ground 
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The Railway Labor Act 
and the Jurisdiction of the Courts 


By GEORGE ROSE, Indianapolis Attorney 


he SECTION 2 of the 

Act of 1934, 45 US«( 15] 

ing, Congress set out the “general pur 

ot that act to be as follows, 1 ) termine 

ticipate in the chor 
on the NRAB 


member 


paragraphs 

“(1) To avoid any interruption 

or to the operation of any Cat! 

engaged therein; (2) to forbid any limita 
tion upon freedom of association among 
employees or any denial, as a condition 
employment or otherwise, of the 
employees to join a labor organization 
to provide for the complete independence 
of carriers and of employees in the 
of self-organization; (4) to provide 
prompt and orderly settlement of 
putes concerning rates ol pay 


wking conditions 


Subparagraph (5) relates mor 
larly to our discussion and says 


“To provide for the prompt and 
settlement of all disputes growing out 
grievances or out oft the inte rpretatiol 
application ot agreements covering 
pay, rules or working conditions 
and is implemented by Section 
the act which established the Natio 
of Adjustment, so called in the 
commonly named the “National 
Adjustment Board,” an » which w i] petitioner 
reter ‘ the NRAB Subsections (a trict cou 
through (e) provide tor the selection of tl paragraphs 
NRAB. which is compos of 18 represe1 mia 
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Section 3, Second provides that the cas is readily 1 conceded that the mat 
rier or group of carriers, and any class of before the rt was a suit for wrong! 
their employees, acting through their repre ar from the languag: 
sentative, may agree to the stablishment of I (_ourt 


“ 


in discussing the 
system, group or regional boards of adjust tat omments were not limited 
ment for the purpose of adjusting and de a wrongful dis 
ciding disputes of the character specified in ary any dispute coming unde 
this section.” In case either party F rently, ; at date, the Court 
satisfied, he may, upon 90 days’ notice, el reg: le ¢ having granted perm 

to come under the jurisdiction of the N i isdicti ) y 1946, it had changed 


tional Railroad Adjustment Board 


As quoted above, the jurisdiction of the oneider Steel / 
NRAB is overt dispute ; between employee \, Perr R 


ad Company, om 
and their employer, the carrier, in regard to leading inder the RLA y] 
grievances arising out of the collective bar cussed clearly, and realistically. th 
diction of the NRAB. In the Steele ca 
yuaye of the act, these disputes “may be the carrier and the labor organization, the 
referred” to the NRAB his expressio1 Brother} 


“may,” according to the usual understand 


gaining agreement According to the lan 


ood Locomotive Firemen and 


knegmemen, hi: entered into a collective 


ing, iS permissive, and not obligatory. It 
does not uggest that he NR AB owas i 
tended by Conegre exclusive 


bars aintlig , hich dis¢ rimina 
es, controlling theu 
their en 


restricting 


forum tor the processing 1 dispute ment Jegroes were not permitted 
unless the parties so wished meml 


The Supreme Court itself in Moore 7 1 portunity te 


Illinois Central Railroad Company,’ which wa change ere made 


! 
a case where a former employee of the cat this and 


subsequent agreements the plai 
rier sued for wrongtul discl irge, without ‘ taken off ), vhich wa ive! 


1 1 


first having sought to obtain admunistrative a white man v ss seniority, and he 


relief, said deprived o ays’ employment and 
“s , ssigned ore arduous work, with 
We find nothing in that Act which put , “ 3 , 


' 
ours and less remuneration 
ports to take away from the Courts the ju . . " 

I \labama 


miplaint la 


risdiction to determine a controversy ove! 
a wrongful discharge or to make an admu 
istrative finding a prerequisite to filing RLA place 
uit in court In support of its contention arriet 

the railroad pomts especially to sect luISIVE 


153(i),” which we lave quoted above 


The Court then went on to 


is to be noted that the 
ut, Sec ] 3(1) a amended 
vides no more than that 
referred to the 


Board’.” 


(Continuing, the Court aid 


“Neither the original 1926 

Act as amended in 1934, indicates 
machinery provided ror settling 

utes Vas based on a | ( ot com 
pulsion On the contrary legislative 
istory of the Railway Labor Act shows a 
consistent purpose on the part of Congre 
to establish and maintain a system 
peaceful adjustment and mediation volut 
tary in its nature 


Justice Reed's dissenting opinion in Slocum 1 LABOR CASES ° 51 7, 312 U. S. 630 ¢ 
v. Delaware, Lackawanna & Western Rail Road Order of Railway Conductors v. Pitne 
Company, 18 LABOR CASES ‘ 65,694, 339 I S LABOR CASES ° 51,218, 326 U. S. 561 (1946) 


239 (1950) ‘9 LABOR CASES ‘ 51,188, 323 U. S. 192 (1944) 
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tion, the lack of an administrative remedy 


is not due because these employees were 


Negroes, but the reasons apply to any indi- 
members of a discriminated mi 
labor 


viduals or 
seeking a remedy 
first, because they were indi 


nority against a 
organization: 
viduals with a dispute with the union rep 
resentative of their craft, and this lack of 
remedy would apply whether or not they 
were Negroes, for the NRAB had refused 
to process individual complaints; second, 
the manner in which the NRAB is set up, 
with the labor members selected by the ma 
jority of the crafts, if the 
Negroes or are a group toward which the 
old brotherhoods are opposed, as in the case 
United Railroad 


referred to as UROGC 


Operating 
they 
adnmnistrative remedy The 
Ohio,” where the Su 
defendant was 


of members of 
Crafts, otherwise 
have no 
cited Tumey v 
preme Court held that the 
entitled to an impartial judge, for otherwise 
the trial would deny him due process of law 


will 
(ourt 


Continuing, the Court said 


“In the absence of any available adminis 


trative remedy, the right here asserted is 


of judicial 
breach of the statutory duty of the bargain 


cognizance, to a remedy for 


ing representative to represent and act for 
the members of a craft That 
obliterated if it 
which courts can 


right would 


be sacrificed or were with 
out the remedy 
such a 
which it is their 
they have jurisdiction 
Union v. National Mediation Board 

Here, unlike General Committee v. M.-K.-7 
R. Co., supra, and mmuittee 72 
Southern Pacific Co., 
doubt of the justiciability of these 


ive lor 


duty or obligation and 


duty to 


breach of 
give im cases in 


which Switchmen’ 


General ( 
supra, there can be no 


claims 


lhe Court further stated 


ommittee 7% 
Statutory 


“As we noted in General ( 
V.-K.-T. R. Co., supra the 
provisions which are in issue are stated in 
the torm of 
command there is no mode of enforcement 


whose juris 


commands. For the present 
other than resort to the courts, 
and duty to afford a 
statutory duty are left unaffected 


diction remedy for a 
breach of 

The right is analogous to the statutory right 
of employees to require the employer to 
bargain with the statutory representative ot 
a craft, a right which this 
forced and protected by its 
Texas & New Orleans Ry. Co. v. Brotherhood 
of Railway Clerks, supra and like it is 


which there is no available adminis 


Court has en 
injunction in 


one tot 


trative remedy 


* 273 U.S. 510 (1926) 


12 


individuals are 


The Supreme Court reiterated, after point 


ing out in the several aspects of the case, 
that there is no administrative remedy avail 
able; that in such absence, the courts have 
and in the failure of the 
right “would be 


Chere 


jurisdiction 


jurisdiction to act; 
sacri 


again it held 
and the 


act, such 
obliterated.’ 


have 


courts to 
ficed of 
that the 
duty to remedy for a 
the statutory that 
is unaffected by the act 


courts 
afford a 


duty, and 


breach ot 
such jurisdic 
tion 
Central Rail 
Order of Rail 
Brotherhood ot 


A dispute arising between 
Road of New Jersey and the 
Conductors and the 


Trainmen, as to which 


road 
Railway union wa 
entitled under its collective bargaining agree 
ment to supply conductors for the five daily 
a federal district 


freight trains, came before 


court, having charge of 
and the 


the court had the 


a railroad reorgani 
raised as to 
whether to adjudi 
this jurisdictional dispute Che OR( 


who ordi 


Zation, question was 


power! 
cate 
represented the road conductors 
narily operate trains outside the yards, while 
the BR‘ 
ordinarily 
However, the practice over a period of years 
had that at yard 


manned some 


represented yard conductor 


operate trains inside the yards 


times conductors 
trains outside the 
had 


Each union claimed tha 


been 
yeards, and 
road conductors manned some trains 
within the 
its respective bargaining agre¢ 
entitled it to supply the « 
Court pointed out in 
v. Pitney" that 


reorganization cour 


¢ 


yards 
collective 
onductors 


Order 


ment 
The Supreme 
if Railway Conductor 
ettle the dispute the 
have to act in the capacit 
d to grant the equi 


would 
of a tribunal empowere 
relief 
relief 


table sought, even though granting 


that 


” 
contracts 


requires interpretation of these 
Che Court went on to say 


‘But Congress has specifically prov 


I 
1 
| 


for a tribunal to interpret contracts such 


labor 


Rail Vay 


finally to settle 


First (i) of the 


these in order 


pute Section 3 
labor 


Act provide s th 


at disputes between 


a carrier and its employees ‘growing out of 


the interpretation or application of ag 


ments concerning rates of pay rules 


referred 


Board.’ 


thus desig 


may be 


Adjustment 


vorking conditions 
by either party to the 
Not 


nated an 


only has Congress 


pec uliarly competent to 


involved, but 


agency 


handle the basi question here 


as we have indicated in several recent cases 


in which we had occasion to discuss the 


history and purpose of the Railway Labor 


' Cited at footnote 3 
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Act, it also intended to leave a minimut 


responsibility to the courts.’ 


Here in a footnote, the Court cited Gen 
eral Committee of Adjustment of the Brother 
hood of Locomotive Engineers v. Missourt 
Kansas-Texas Rail Road Company,” Switcl 
men’s Union of North America v. Nation 
Mediation Board,” Brotherhood Railw 
Trainmen v. Toledo, Peorta & Western Rat 
road Company,” and Telegraphers v. Railw 
Express Agency,” supposedly in support 

statement We shall discuss these ca 


and determine their application he 


The Supreme Court then said, 


quoting trom SUNA v. NMB 


where the 
at a 
which ¢ 


intere 


clearly 


to interpret ontract 

then the BRT contract 

pretation, “usage, practi an custom 

too must be taken into ; yunt and 4 
erly understood.” It th d that ¢ 
gres had created an as y “especially 
competent” to deal with this. Apparently 
the Court felt it nece ary te onvince tse 
a vell as ‘ | questo! 
competency } d Then it 
7, under these circumstance th 
should exercise equitable discretion 
the agency the first opportunity to 


Issue 


It then pointed out that 


“Only after the Adjustment 
ntil then, can it plainly 
té 


necessatl 


under the 1: 
interpreted there 
the NR AB has ju 
Second Circuit endeavored to h 
contrary,” but like the earlier deci 


giving the NRAB exclusive 


it appears to be an attempt t 


on Was 
in 1946, 
but unle 
Ith « 


prea 


20 5 : ) 29 LABOI A © 69,684, 22 2d 1 (1956 


ABOR CASES { 51,165, 3 S. 2 943 ‘ Rych Pennsylvania ’ ompany 
2 
3 


71 

7 LABOR CASES { 51,164 
7 LABOR CASES { 51,171, 321 ‘ ) Cited at footnote 4 
8 LABOR CASES © 51,174, 321 Ss Cited at footnote 8 

2 Cited at footnote 9 6 LABOR CASI © 6] 
45 USC Sec. 153, First (m) CA-5, 1942 
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rem 


Ninth, the 


” 


within § 2, adininistrative 


edy Is exclusive 


It is thus clear from this discussion that 


the Court was holding that any dispute as 
to who is the collective bargaining repre 
sentative of certain employees is a matter 
exclusive jurisdiction of 


Board, 


falling within the 
the National Mediation that 
there is no judicial remedy available. The 
remedy 


and 


the administrative 
dispute, 


exclusiveness of 
relates only to this type of 
is within the jurisdiction of that 

In SUNA v. NMB,” decided the 
just discussed above the serv 
NMB had oked to in 


a dispute among the 


whicl 


Board 
Salnic¢ day 


a the case 
ices of the been inv 
vardmen as 
BRI 
entation of the 
SUNA 


designated 


vestigate 
sought 


New 


that 


to their representative Phe 
ystem-wide 
York Central, but 
yardmen of certain 
should be permitted to vote fos 
representatives. The NMB desig 
yardmen of the carriers as part 
ticipants in the election The BRT wa 
certified The SUNA 
The district court up 


Supreme Court held 


repre 
contended 
parts of the 
system 
separate 
nated all 
and brought 
suit for cancellation 


held the NMB Phe 
“We 


troversy For we are of the 
the District Court did not have the 


‘ hose n 


do not reach the merits of the 


opmion that 


power 


to review the action of the National Media 
the certificate.” 


Board in issuing 


added 


tion 


Che Court 


‘In the authority 
Mediation 


terpret the 


present Case the 
Board in election dispute 
meaning of ‘craft’ as 


statute is no less clear and no k 
to the performance of its duty 
[Butte Railway 


dispute 


a in that case 
tent 
its last terminal point when the 


There 


eems plain the 


tive finding was made 
dragging out of the controversy 


tribunals of law 


Che Court went on to 


hat 
highly 
has provided for judicial review of admini 
under the 


conclusion is reimforced by the 


selective manner in which Congre 


trative orders or determinations 


Act Chere 


review But 


is no general provision for suc 
Congress has expressly pr 


vided for it in two instances.” 


The Court then discussed these two occa 
courts might review matter 


Labor Act (1) 


ions when the 


coming under the Railway 


" Cited at footnote 9 
”~5 LABOR CASES ‘ 60,945, 125 F 
(CA4, 1942) 


14 


(2d) 853 


under the NRAB and (2) the im 


of a board of arbitration on the 


a\ ards 
peachment 
ground that the award does not conform t 


the act It concluded, saying 


“When Congress in § 3 and in § 9 provided 
review ) two types ot orders 
same Act omit 
third 
distinction 


history 


for judicial 
wv awards and in $ of the 


such pro respects a 


ted any Vision as 


type, it drew a plain line of 
And the 
of the Act that 
The 


that 


inference is strong from the 
that distinction was not in 
Act read 


supports the vi 


advertent language of the 
history 


administrative action 


in light of 
that Congress gave 
under §2, Ninth a 
administrative 
tions of the Act.” 


which it denied 


the other se« 


finality 


action under 


The sé two 


minations by to the 


f a bargaining sentative by 
plo ees, and the atte a second clai 


to bargaining rights have such « 


tion set aside by tl irt. As the 
Court said in the qi 
intended that the NMB procedure as to the 
without appeal 


Supreme 


otation above, Congress 


bargaining representative be 
As was little 
pointed out by the 
Fourth Circuit, u 
and Steamship Clerks 7 
Company : * 


tor the 


perhay Ss a more explicit! 

Court of Appeal 
Brotherhood f Railway 
Railwa 


Virgimian 


National Labor 


provision t 


“Just as in the cz t the 
Relations Board, is no 
the court ot a certification otf a 
representative by the Mediatior 
the decisions of the 
effect that t 


I 
Labor Board ! 


with re spec 


revicw by 
bargaining 
Board 


Supreme Court to the 


Consequently, 
e court 


may not intertere ith the 


, 


the exercise f its discretion 
the on an certification of bar 
pertinent here 

fe! 

halk Cort Wa 

Umited State n th ase last 
it was said: ‘The control of the election p! 
determination of the tep 
that 


ceeding, ane i¢ 


necessary to conduct election tairi 


were matters which Congress intrusted to 
the Board alone Interference 1 t 


matters constituted error on the pat 


court below 


Consequently hen 


in Pitney™ cited the 


| 


have discussed here 


intention “ lea a minimum ot 


te I yurts,” it gave a broader 


sibilit y I 
(Continued on page 54) 


™ Cited at footnote 3 
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Presented below are the remarks of three of the speakers invited to 
appear before the Labor Law Section of the American Bar Association 
at the Mid-Atlantic Regional Meeting, October 11, 1956. The papers 
delivered by Boyd Leedom, Gerard D. Reilly and Reuben Oppenheimer 
dealt with the role to be played by the practicing attorney in NLRB 
proceedings, union contract negotiations and federal labor policy. 
The remarks are reprinted from the Baltimore, Maryland Daily Record 





Boyd Leedom is chairman of the 
National Labor Relations Board. 





| LEFT the Supreme Court 
kota less than two years ago 1 
erve on the National Labor Relations 
While o1 urt, | had occasion 
impressed and agan vith a bs 
truth, and it is simply this: Our 
have survived and _ historicall grown 
stature because they have behind them 
moral support of general public opinion 
One of the most disturbing circ! 
I have discovered in this 
the NLRB seems to be 
the critics Nobody scems ft 
straint in leveling charges a 
the charges are not confined 
leged mistakes of judgment 
is wholly different than the ; 
public toward the courts It 
that charges ot bias and deliberate intentior 
to pervert the law, such as are | 
made and have been made | 


' 
] ? 


very bad for industrial relations 
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accept our adverse decisions as if they were 
in an marked 
change in their present eagerness to throw 
pop bottles at the umpire. I think it is 
completely concept of the 
members of any 
for control 


ordinary law suit, and a 


contrary to the 
governmental scheme for 
political party seemingly to vie 
boards as if they were political 


to decide 


of such 


committed cases in con 


with political 


pawn 


formity views and class 


favoritism 
This is one of the reasons that I welcomed 
the opportunity to speak to a group such 


The opportunity was made even 
told 


as yours 


more appealing when your chairman 
me that most of those present today would 
be general practitioners, and not specialist 


in the field of labor law. 


The National Labor Relations 
one of several administrative agencies Per 
NI RB is some 


viewed in the 


SJoard is 


on the work of the 
when it is 


spective 
what sharpened 
context of these agencies It has been 
that the administrative 
agencies have 
good to the people of this country a major 


said 
various federal 
the responsibility to mak« 
part of the gains of the more than 150 years 


of democratic government Congress at 


cordingly assigned to each agency an area 
of conflicting interests; 
were to be settled and the 
was to be promoted in each area 
the law so 


controversial issue 


( ongressional 


polie \ 
Fach agency was to administer 
that persons dealing with the government 
satisfy their interest in—indeed, one 


early 


could 
might say their right to 
meaning ol 


and orderly 


determination of the that law 


In the words of President Wilson, some 
thing more than “the menace of legal process” 
was to implement the Congres 
sional policy. An administrative agency, un 
like a court, could terminate illegal practices 
in their incipiency, and such administrative 


prevention 


necessary 


treatment would result in the 


and elimination of such practices in con 


siderably less time and at considerably 
than litiga 


less 


expense was involved in court 


tion. 

It is in this context that the Labor Man 
agement Relations Act devised. The 
act is primarily concerned with protecting 
the public interest by eliminating certain 
declared obstacles to peaceful relations be 
employees; to the 


was 


tween and 
NLRB was assigned the 
that public policy. The agency’s 
is not to prosecute employers or labor or 


employers 
enforcement of 
function 


ganizations as would be done if the statute 
were a criminal one, enforceable by district 
attorneys and judges. It is to administer 


16 


and implement a public policy of the United 
States, efficiently, wholeheartedly and uni 
formly. 

One point should be made at the outset: 
The board members do not initiate NLRB 
We are, and must always remain, 
administrators in the that 
term, but our primary functions are judicial 
in character. We 
that have proceeded through the 
long assembly line to that final stage 
interpretations of th 


action 
broad sense of 
pass only on those cases 
agency's 
where 
findings of fact or 


law are required 

| 
provisions of the act—indeed 
found in Sections 


The basic 
the heart of the 
7 and 8. Section 7 guarantees the employee 
the right to join or not to joi a union For 


Statute——are 


the employer, the basic requirement is that 
this right of his employees t 


All of the 


as thei 


he recognize 
unions 
have 


join or not to join labor 
provisions of Section &(a) 


common purpose the safeguarding of this 
right. Thus, 8(a)(1) prohibits an employer 
from threatening or coercing his employee 
because of their union or collective activities 
Section 8(a)(2) outlaws the company-domi 
nated or the company-sponsored union 
8(a)(3) and (4) forbids 
discrimination 


their 


Section discharge 


or other against employee 


because they exercise basic right, and 
Section 8(a)(5) prohibits the employer from 
to bargain in good faith with the 


chosen by at least 


relusing 
labor organization 


majority of his employees 


As for 
erally parallels the obligations of employers 
under Section 8(a). Thus, Section 8(b)(1) 
forbids unions to coerce employees. Section 
8(b)(2) forbids unions to cause or attempt 


union conduct, Section &(b) gen 


to cause an employer to discriminate against 
Section 8(b)(3) imposes upon 
obligation to 


employees. 


unions the same bargain in 


faith as is prescribed for employers 


good 
under Section 8(a) (5) 

Section 8(b)(4) has no counterpart in the 
conduct forbidden to employers. The gen 
eral purpose of this subsection is to prohibit 
secondary boycotts and jurisdictional di 
The act also provides for early re 
sort to a 
enforcement of this subsection 


putes 


court injunction in aid of the 


Section 9 of the act provides machinery 


to conduct three types of employee ele« 
tions (1) 
union to 
lective bargaining; 


elections to choose or reject a 
the employees in col 


(2) elections to unseat a 


represent 


union previously designated to represent 


the employees and (3) elections to deauthorize 
maintaining a compulsory 


a union from 


membership agreement 
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has a staff of legal a 
the dispositi m of these 


By a process of evolution the more 


formidable, proceeding 


definitive the law itself becomes, the on Meath Goal 


I 


more judicial and the less adminis- group of practicing 


trative becomes the role of the Incidentally 
Board. —Theophil C. Kammholz great specificity 





The same section contains the so-c: 


compliance provisions. These requiré 
irganizations to file certain financial 
ments and non-Communist affidavits as a 
condition of using the Board’s facilities 
Che Board will not process any petition for 
an election submitted by a noncomplying 
union, or place one on the ballot in any 
case except when employees seek ft re 
move it as their bargaining representati 
through decertification proceedings N 
will there issue a complaint based on al 
charge of unfair labor practices filed 


noncomplying union 


The formal decisions of 
bers in the contested ca 
law; they are the guideposts 
is too often forgotten that the 
of the york of an administrative 
is not done by formal adjudication of con 
tested cases; it is accomplished mo 
by resort to informal procedure 
cases flower into controversies 
parties take conflicting positions 
quire resort to formal adjudicatio 
Board in Washingtor 


These informal procedure aptly 
] | 


scribed as “truly the lifeblood 





ministrative process”’—fall within 
agency's 28 field ofhce 

the one located here n Baltimore 

offices are under tl ipervisior 


general counsel, an inde per dent officer 


pointed by the President Inasmuch 


your program specifically 





examination of the 
a regional office by Mr 
officer in Baltimore, I 


area Of our operator 


this 
might help to give you a better 
mentioned { 

13,000 


I 1 Ue « 
2000 in elect 
unfair labor practice 
are made 
live members appointed by 


a hive-year term Each 


Labor Law for Practitioners 








charge was discriminatory and that the United States court of appeals 


statement was an additional violation. The binding decree is entered in any case, 
Board also has cases in which a union de must convince the court that our deci 
mands that an employer discharge an em is supported by substantial evidence 
ployee because he will not join the umion hat our interpretation of the statute ts 
and the employer acquiesces. In the absence Judicial concern with the Board’ 
of a valid union-shop agreement, the Board ion may be invoked by either the I 
holds that both the union and the employe petition ate part 
have violated the law (ase also arisé¢ on to review 


: n conclusion | this cde scription 


where an employer makes a speech to 


employees before an election, telling them : ed to acquaint you with the naturs 


that he will give them a \y increase if s of the Board’s operations, 


they vill vote against the ‘ i las conveved to you a 


union loses, the Board se 10 th: the Board’s methods 


aside, and may also hold that the employer’ carefully ufeguard the 
‘ ru Si guard th 


speech coerced employees in violation of the to Board proceedings 


act performance of the Board’ 

Lhese cast are decided nN) iccordance at times creep In We make thousand 
with well-recognized principles of law. The adjudication ve are human beings. Thi 
real difficulty is not one of law, but of fact ve should be iticized for our mistake 
the problem is largely one of determining I do not question [ ask only that, in 
(1) just what the employer or union said veighing criticism, you consider in eacl 
and (2) whether the statement amounted t instance whether the critics are themselve 
a promise or a threat. Thus, in rea ¢ altogether disin and then appraise 


the o-called “tree speech” cast hy / | the BRoard’s record ; ‘ yl on 


has improvised three basic rule if what its member 


(1) An employer who make ——" 
ercive appeal to employees prior to hose most keenly opposed 
tion has no obligation to provide a fort have sought to abuse it, to misrepresent 
for the union to answer his speecl and distort its admunistratior Th 


a desirable situation; it is a situati 

It is not an automatic, or per se, vio 
alls upon lawyer uch as you to 

lation of the act tor an employ er to interro : 
statute from’ the eight of such abu 


gate his employees concerning union activitie 
: misrepresentation The thing that 
Instead, the Board exaliine 
done in a democracy such as 


this has been the _ historical 


termine vhether in the entire mn ) 
is to place statute 


stances of each interrogation 


vhich the questioning occur! 
: ministration 


be considere¢ a having a CO y 
it is enforced 


upon the employees 
p I must be ent 

(3) The Board in effect prohibit em violate it 
ployers or unions from addressing group lo end o rediction—ordinaril\ 


of employees on company time and prop hing te } his predictior 
ing { i 


erty during the 24-hour period preceding ar ground—the ag Act and the 
election. The purpose of this rule is to give Hartley Act. in a sense, shared 
the employees a brief period for sober r reception; both were the targets for 


flection before making their solemn choi outcries of the extremists. One evoked the 


at the poll This rule is akin to and a ery of “socialism”: the othe: lave 


extension of the Board’s long standing rule act.” Both extremists were wrongs 

against electioneering by either party < o1 helped either his cause or order] 

near the polling place management relations, My prediction 
As | indicated at the outset vhen oO the voices of those wh 


VnO have an 

gress established our administrative agencies, spreading confusion about the 

it vested them with original power to regu its administration will be 

late various spheres of activity However, wholehearted and fair admini 

in doing this, Congress w also caretul to NLRB will contribute to tl 

preserve the vitality and the authority ol finally, that—considered in the 

our courts of law. Thus, in our own agency sible legislative refinements 

we make the original decision in a case, but underlying ou labor-manag 

our order has no legal ferce or effect unti! public policy ndure unimpaired 

priate [The End] 


it is adopted and enforced by the appropria 
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relations act, however 
recognition tor contract 
only to labor 


majority of the 


Under the labor 
purposes 


organi 


union 
should be granted 


zations which represent a 
employees 


Accordingly, counsel should advise his 
client that before agreeing to recognize the 
should that it prove its 


election conducted by the 


union he insist 


majority in an 
NLRB 
like this and 
jority by exhibiting 
on application cards or on petitions 
unreliable as 


Some unions, ot will not 


will offer to 


employ ees’ 


course, 
prove their ma 
signatures 
Such 
documents notoriously 
evidence of the real intent of the employees 
It is always run, for 
the sake of employee morale if nothing else, 


are 


better, in the long 
wishes of the employees ascet 
ballot 
impartial government agenc) 


to have the 
tained in a secret conducted by an 
been filed 


want to know 


Once an election petition has 


with the NLRB a client may 
whether or not there is anything he can do 
to shape employee opinion. At one time the 
Board frowned upon any attitude other than 
part of an employer 


a neutral one on the 


Congress, however, in 1947 by writing Se 


tion 8(c) into the law has made it possible 


advance any arguments 
uch 


benefit 


for employers to 
arguments con 


threats 


they see fit, provided 


tain neither nor 


of reprisal 


promises ol 


Employer arguments usually take the 
form of individual letters to the employees, 
but it is permissible for a representative of 


address the employees in 


Management to 
the plant on company time \ 
individually should be 
has held that 


conduct individual 


canvass ot 
employee avoided 
The Board 


or toremen 


executives 


when 
interviews 
with workers this has an element of coercion 


in it, even though no coercive words are 


actually spoken 


Preparation for Negotiation 


Let us that the has been 
certified and its business agent either 
client for 


In either event, the 


assume union 
mails 
a draft contract to your signature 
or asks for a meeting 
wisest course of action is to arrange a meet 
ing as promptly as possible. If the union 
has not already submitted its contract pro 
posals in writing, it should be asked to do 


so at that first conference. 

Ordinarily the first union draft will repre 
sent the maximum the union hopes to achieve 
It will 


clauses 


contain all sorts of 


will 


undoubtedly 
management 
wishes to 


which wish to 


modify if it retain 


delete or 


20 


genuine control of operations. The union 
is fairly certain to demand a provision ré¢ 
quiring all employees to become and remain 
members of the union as a condition of 
employment, a check-off clause 
giving it the right to bargain about every 


demotion and dis 


clause, a 


promotion, pay raise, 
charge, with a further provision for arbitra 
tion in the event of a disagreement and a 
provision requiring the employer to keep 
in effect all past practices and benefits not 
written into the There will 
be proposals for a substantial raise in wages, 
an increase in the length of vacations 
the number of paid holidays, and a contribu 
kind of welfare 


contract also 


and 


tion to some pension and 


plan 

Counsel should then study the union’s 
contract offer and after consulting with his 
client, draw up one of his own which should 
union as a counter 


the 


be submitted to the 


proposal »o far as labor relations act 


itself is concerned, there are very few union 
proposals, no matter how economically ques 
illegal in the 


employer to agree 


tionable, that are sense that the 
statute 


them 


t< 


forbids an 


Let me enumerate these 


Compulsory membership.—|: xcept in stat 
right-to-work statute, an em 
may agree to a compulsory union 
provided it is not 
applicable the 
ot the contract with respect to present per 


which have a 
ployer 


membe rship provision 


until 30 days after signing 
sonnel and is not applicable to new personnel 
are hired. In 
national act pr 


make the 


until 30 days after they every 


jurisdiction, however, the 


hibits clauses which either union 


the sole source of labor supply or gives the 
union preference in hiring 
Vespite the fact that the statute is explicit 
mn this point, employers are still faced with 
demands, particularly from craft unions witl 
a closed-shop background, for preferential 


hiring clauses or some other transparent 


unton control over 
demands should 


risk of a 


device for giving the 
Such always he 
strike 

lead to 


nonunion applicants 


hiring 
even at thi 
almost 


re sisted 


acceptance will inevitably 


discrimination against 
and expensive suits for damages 


It is lawful to make such concessions as 


maintenance of member 


has complied 


a union shop or 


ship only if the union with 


the filing requirements of the labor rela 
tions act, by publishing its financial reports 
requisite Communist 


and submitting the 


disclaimers 


Check-off. 


the union 


An employer may check off 
and the 
forbidden to 


initiation tee regular 


periodic dues. Employers are 
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deduct other u n hi: 1 : p strike 
assessments al ! not the 
decisions 
Welfare and pension funds. 
egal objection to employers 


make payments either on a contributory or Conduct of Negotiations 


noncontributory basis to funds or 


1 


ance plans designed to provide 
: t] 


annuities, or health and disability 
to employees or their tamilies, 
payments are made to 

istered by the union 
circumstances an employer has 
to insist that the fund be 
equal number of management 
tives with an impartial chairmar 
to cast a deciding vote w 


Management 


ade quate ly 


bac } ‘ 





company 
negotiatio 
s counsel should 
primary contribution 
mn the legal aspect 
otiations W hile 


iheers 


It is primarily their re 


mine vhat econom 
prepared to make ’ ] if 1O-i nd at ) hits dd yf arygaining 
and what further $1 they \ , nti ve rly | arwaining 


mately make as 
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The bedrock on which our Nation's 
industrial success rests is the mutuality 
of interests which binds labor and 
management together in a never- 
ending quest for higher production 
and higher wages. And we know 
that this mutuality of interests is not 
based merely on economic necessity, 
but also upon the mutual recognition 
of basic human rights. 


—James P. Mitchell 





ol Vape ind economic benefits 


contract, offerine the ame contract 


unions with which it has te 


stating that the 


Various 
proposed benefits will not 


go into effect in any bargaming unit until 


the union representing the employee il 


that department or location has signed the 


contract and that there will be no retroactivit 


The company’s experience has been that 


the employees then bring pressure on the 
unions to sign up promptly and that 
offer 1s all the 


ability to this proce 


Variou 
eventually it accepted by 
unions It maintain 
dure, 


because of 


however, has been accomplished only 


extensive preparatory work and 


i system of communications to employee 


have beet 


vhich very tew other 


able 


In the 
been 


companies 
to achieve 

vhich | have 
union has 


recéntly elected and presumably has the 


more typical situation 


describing, where the beet 
con 
fidence of the employees, it would be 


some 
what rash to advise your client to put all hi 
table at the 
tion This is a field of 
it is well to heed the classi 


outset of negotia 
\ hic | 


advice ot Ale 


cards on the 


prac tice m 


ander Pope 
‘Be not the first 

tried 
“Nor yet the last to cast the old 
Merely 


certain 


aside 
vield to 
union proposals does not 

that well 
This is particularly true of proposal 


because it is lawtul to 
contract 
mean an employer is advised to 
do so 
for compulsory union membership or the 
check-off, 


ployers as a 


which unions try to sell em 


necessary tacet o union se 


curity In my such concession 


should 


union 


opimon, 


never be made, at least in the f 


contract Consideration of such de 


mands should await a period in which the 


union by honoring its contract obligations 


and faithfully representing all the employee 
trustworthy and 


has established itself as a 


responsible bargaining agent 


22 


No matter what a lawyer’s sentiment 


however, he should not be dogmat« 


advising his client on this matter, as some 
compromise on these issues may be desu 
final stages ot 
a trading point tor yroposal on wage 


1 
ht he finar 


able in the the bargaining as 

wrter workweel hich mig 
disastrous 

tact that 

as well as 

tantive conte! 

under NLRB scru ‘ here are 

of proposal vhicl 


to make bu 


t ot the agreement m: 


Board 


untaitr labor pr: ] either 


m then may not ims 
ther uperviso! 
the ontract, 

any clause 1 uiring foremen to be me 
Similarly, manageme 


ondition of 


bers ol the 
may not i : a i 
mto any co act upon clause 
NLRB regards as undermining 
act as tl 
employee si 
although a1 
0 strike” ( 


union 


Vance 
the union 
entative pre cent 
adjustment e% 
ployee may pr oO pre 


ance Neither 


contrac 


Managemen 


lay 

by untau 

equent 
| 


1 
iccesstully ridder 


could hay very rious con 
an employ 
replacements V he 


have suppo d e Board in hol 


1} if 
strikers 


trike b 


1 
i refusal state all 


unfair labor 
to back Pp. 


refusal 


Another ta 


the company 


negotiator on tl 
liberty to advance 


reasons he Is a 


union in rejecting particular union 


| use the pl ras “advance reasot 1g 
! 


for althoug! | law specifically 
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Don't assume that the interests of 
employer and employee are neces- 
sarily hostile—that what is good for 
one is necessarily bad for the other. 
The opposite is more apt to be the 
case. While they have different 
interests, they are likely to prosper 
or suffer together. . . . Our employers 
can no more afford to be absolute 
masters of their employees than they 
could afford to submit to the mastery 
of their employees. . . . Industrial 
liberty must rest on reasonableness. 
We gain nothing by exchanging the 
tyranny of capital for the tyranny of 
labor. Control and cooperation are 
both essential to industrial liberty. 





—Louis D. Brandeis 
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of the employer and employee relationship, 
neither side will assert any right during the 
term of the bargain on any 
subject covered or referred to in the con 
tract or not specifically referred to or cov 
ered 
from a decision of the Board holding that 
the duty to even after a 
contract is executed if the subject matter 


contract to 


The need for such a provision stems 


bargain exists 
with respect to which bargaining is sought 
was not discussed either in the contract or 
at the original bargaining conference 


In performing the task of drafting, the 
lawyer, of course, should realize that most 
of the with the contract 


deals are not novel, and probably have been 


issues which 
threshed out in bargaining conferences with 


other Consequently he should 


keep a collection of 


companies 
contract agreements, 
effect at 


enterprises 


some of our 
The task of 


always easie! 


particularly those in 


major industrial 
finding adequate language is 
iW one turn to 


stood the test of actual application. 


W hich hav ce 


There 


can documents 


the labor field, 


scanned for examples of 


are also many services in 
which should be 
clauses where the wording has been so loose 
that arbitrators have apparently frustrated 
the intent of the draftsmen 

thing I should 
4 lawyer, as a profes 
lan 


In concluding, there is one 
like to emphasize 
sional man, has a duty to avoid any 
guage which is either tricky or fails to give 
full effect to what the opposing side under 
stood when it adopted a proposed compromis« 
This is particularly true 
the other side ot 


union 


on a given issue 
if there is no lawyer on 
the bargaining table, for representa 
although skillful in the art of negoti 
have relatively little experience, 


their torm 


tives, 


ating, once 


they get away from contract, in 


Hence, a law 
service to his 


devising adequate language 


yer renders a much greater 
candidly ex 


the tentatively 


client in the long run if he 
how 
will 


extended discus 


[The End] 


plains to the union just 


agreed-upon provision operate—even 
at the risk of 


the 


reopening 


sion on point 
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Judge Reuben Oppenheimer is a 
justice of the Supreme Bench of the 
City of Baltimore, Maryland. 





kr AR more significant than the growth of 
the American Bar 
ber of its 


Association in the num 
the 
its concept ot the phases ot 


enlargement of 
life 
justice 


members is 
American 
in which the problems of law and 


are of vital lawyers and to 
all our 
few decades ago, there would have been no 


collec 


dith 


importance to 
citizens In the association of a 


place for a discussion of the law of 
tive bargaining It would have been 
cult to before the last 
a century, that general practitioners would 
feel the knowl 
edge ot processes ol! 
the 
there 


of men and women to join 


imagine, quarter ol! 
intimate 
the 
administers it. Today, 
that the 
a union of their 


need for a 
that 
agency 


more 
law and of 
which 
is general recognition right 
an integral part of personal 


of collective bar 


own choice its 
freedom The 
gaining have become a fundamental part of 
The 
directly or in 
The rights 


companies 


processes 


our social and economic national life 
impact of those processes 
directly affects every American 
unions and 


and obligations of 


towards each other, the 


24 


steps in and con 


con 


today 


sequences ot the negotiation of labor 
their 


one of the most important and far-reaching 


tracts, in legal aspects, form 
ubjects of our jurisprudence. 
We 


mainly 


lawyers in our professional lives deal 
with the practical workings of our 
law Many of you have found from per 
as I have, the deep interest 
vhich labor law pre 
IT, I had the 


and 


sonal experience, 
of the 
During 


problems sents 


World War 


of serving as public 


privilege 
member cochair 
commiuttec 


Washington 


arbitrator in 


man of the appeals and review 
of the War Labor 


and, afterwards, of 


Board in 
acting as 
a number of labor controversies. I enjoyed 
those I think, than any 
other work in 34 years of practice 

We 
bility of 


experiences more, 
not to dis¢ uss the de 
this or that 
law, but to 


familiarize our 


meet today 
undesirability of 
vision of the substantive 
that 
selves with its administration procedure 
some idea of the 
lems which the 
apt to be confronted in labor matters 


law in operation, to 
and 
to obtain practical prob 
general practitioner is 
There 
field 


have the good rortune 


with 


are no more outstanding men in the 
whom we 
with us this 


the National 


chief law officer of 


than those 


to have altlternoon the chair 
Labor Relations Board, 
the Fiftl 
solicitor and member 


[The End] 


man of 
the 
Region, and a former 


of the NLRB 


Board’s 
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Management Rights: 


Control or Anarchy! 


By JAMES B. O'SHAUGHNESSY 





Developments in labor-management relations indicate that 
many translate management prerogatives to mean rights con 
ferred only by contract. If true, the absence of a union 
agreement means no such rights exist. The author believes 
that conflict between labor and management should be avoided, 
but no one is helped if it costs managerial abdication. 








_— ARI 
management ghts Krom one \ mer 


they appear to be privileges conferred 


it and uni 

M anaweme t cor 
management by contract y law; 1 rn company 

the other they appear t " latura only with ; 
endowments of the manager’ 
this contrast of views lies 
flict—a basic fundamental 


losophy of labor relations 


In support ol the position that manage 
hts 


ment right grow out of contract or Stat 
ute, there is a recent assertion that appear 
to reject the concept of management conti 

the business and substitutes a form 
control that is negotiated between manage 
ment and the union 


Chi theory leads te h conciusi 
management is at its | when it 
out all of its problems witl ie unior 
generous spirit of cooperation. Witl 
skin peeled off and the bones laid bare 
1 a theory f classi pragmatism 
that assumes that whatever mmedi 
effective is good—a theory that har needs 
short-range problems with efficiency 
dispatch but has no wind or 
the long pull 

ooperation between unions and manag 

good objective as long as the 
they cooperate is defined 
But to translate this obvious] 
ling into a denial of management 
right to control the direction of an 
prise is to utterly confound the 
functions of management and union 
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James B. O'Shaughnessy is a member of 
the Chicago, Illinois law firm of Dall- 
stream, Schiff, Hardin, Waite & Dorschel 





In respect to a particular employer wal They cannot destroy the s 


union makes their positions possible. It 


group of employers, however, the 
ry that the union leader have 


objective is limited to the immediate pres a 


ent and the near tuture Unions are might be called his adversary, o1 
sition [The unions cat 


ross trom them 


normally reluctant to enter into long-range in the alter pe 
contracts Che reason for the short range bargain tf no one sits ac 


objective is apparent The union, in re 
J PI ’ Recognizing these 


facts of industrial 


spect to its negotiations with the employer 


it is apparent that “cooperative contre 


is thinking of immediate benefits for it : 
no substitute for management control. | 


member The ubject of the daily Vag ' , ' 

though consultation with union representa 
has a predominant importance in most negé , 

tives may precede—and often should pre 
tiations, notwithstanding that im _ recent , 

cede major ) ine developments the 
years deferred compensation in the form ot ‘ ; 

decision must be mace by the manager 


pensions and retirement pay has had greate: rate 
sant Chis position assumes there is a right to 

attention 
control but leaves open the question rom 


It is appropriate that union leaders think what source the right derived 


in these terms as they attempt to secur 
At th omt a major issue 


issuc t d, tor in recent times there 


} 


for their members an additional share of 
the national production, But concentration 


: 
on immediate benefit can become a disaster little vubt ‘ management has lo 


As is well-known, employers have been 


forced to terminate operations because the 


ground to the unions This lost ground ha 
driven a deep salient into management’ 


. ] ° j 
could not satisfy the demands of the union position Chis development must ais 
and at the same time meet the pressures of tinguished from the modification of manag 


their competition A union’s demands can 
he collective bargain Ot course ther 


ment’s control th: followed wide p 


so greviously burden an employer that 
must choose between flight or fight; and if ome who bee nat the ver pre 
he chooses the former. his entire work force # collective argamimg mpatt nal 
suffers with him ment prerog s. They view the 
, 7 a intruders ! i y collective barg: 
Union personnel know that they cannot 

agreement as 


take management's place In the first place, This arow 
they don’t want the responsibility for mak or . 


tf aunion to bargain with re spect 


ing business decisions that will affect the ' ' 
hours and working conditions 


welfare of their member This is under . 
‘ mental as management 
standable But in addition to this, union ’ 


leaders as such know they cannot manage 


USINGSS 


a company. The able ones are smart enougl Appropriate 


to know that, from their side of the table in questior 

lecisions affecting the ultimate welfare oft beyond which uni 
the total enterprise are impos ible They serious and permanent damage t 
know that, as representatives of the em trial machine The | f compu 
ployees, they must contend tor as mucl bargaining subjects is stea expanding 
immediate benefit as they can secure in and the area of arbitration is growing ( 
collective bargaining or in the handling of lective bargaining may now 
Phe wisest of them knows that a subject as intimately connected with bus 


thie Iie s control an « ) stock aCQulsti 


be compe lled « 


grievances 
if they win every battle they may lose 
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By GLENN W. MILLER 
and EDWARD J. STOCKTON 


Local Union Officer — His Background, 


reported herein had three 
They were (1) to 


develop a concept of local union 


— STUDY 
primary objectives 
leadership 
through an examination of the activities and 
local 


engage, (2) to examine the 


functions in which union officers in 
Columbus, Ohio, 
members of unions accept and 
office, and (. 


cultural 


reasons why 


carry out duties of union 


isolate the demographic and 
that 
selection of a 
is the 


union ofthcers are one 


tors may account for or influence 


i 


le ade rshiip 


union 


view of the investigators 


ot the mo 


groups in the 
littl 


st important 


and influential union movement 


and that relatively is known about them 


Phe paucity of information concerning the 


lower echelons of union officers encouraged 
this undertaking \ 


known 


number of the well 


labor leaders, past and present, who 


have become recognized figures on the na 


tional stage, have been the ibject oO! bio 


graphical or analytical writing.’ However, 


the officers at the 
a group about which relatively 


level have remained 


little is 


lo« al 
known, 
at least prior to mid-century 


understand the union move 


States it is important to 


In order to 
ment in the l 
understand the local union and the persor 
that 

more 


nited 


level of organized 
| 


1O¢ als in 


poli vy at 
75,000 o1 
do much to mold and influence 
While the 


trom one 


who make 
labor | he 


the country 


union 


the labor movement degree 


lou al 


another 


autonomy varies union to 


problem to another, the 


Negotiating ag 
and 


and ome 
local is important reements, 
active in 


that 


processing yvricvalic¢ being 


political, community and social affairs 


affect working people, all contribute to the 
significance of the local, To many (perhaps 

'See, for example Mathew Josephson, Sid 
ney Hillman (New York, Doubleday & Com 
pany, 1952); Saul Alinsky, John L. Lewis (New 
York, Putnam, 1949); George Kelly and E. H 
Beachler, Man of Steel (New York North 
American Book Company 1954) See also 
Eli Ginzberg. The Labor Leader (New York 
The Macmillan Company, 1938): C. W. Mills 
The New Men of Power (New York, Harcourt 
Brace & Company 1948) Terence Powder!) 
The Path I Trod (New York, Columbia Uni 
versity Press, 1940) 

7H, Mills and R. Montgomery Organized 
Labor (New York, McGraw-Hill Book Company 
1945), p. 245 


28 


most) member 
point ol 


As two authorities o ri; unionism viewed 


union 


contact wi union movement 


the subject, “the basic in union 


1 
] 
I 


organization” and 


As time goes on, the vesting of 


the local probably become 


vested with full power 


; 
tull power! 


less commot 


but its basic importance continues 


It is commonplace among students of 


labor movement that member participa 


n the activitse ot the union movement 


much to red. Observation 


iCAVE 


ne or the authors his study Sugwest 


cent members 


if 10 per 
inion attend m it is 
better-than-averag idan 
ith numerous 
ame general 
If members 
onduct of tl 
Vvernment o 
the hands of 
and active me mber 


§ members to participate activel 


nion leader grows in importance 
fluence the tl members, 
mportant part in interpreti 
management igreement, blo« 
eVance 
nfluence the | d its member 
of Fatl ircell, “bel 


play 


aviot 
mality of local aders 
rtant rol 


metime 


Professor 


nificance 


Glenn W Miller ind James E 
Member Participation in the Trade Union 
Local,”’ 15 The Journal of Economics 
and Sociology 31 (October, 1955) 
‘This lethargy on the part of members is, to 
i considerable extent, an indication of reason 
able satisfaction with the manner in which the 
union is operating General dissatisfaction, or 
an emergency situation, may multiply several 
fold the attendance and _ participation n 
meetings 
I V 
Vind (Cambridge 
1953), p. 173 
See work cited at footnote 5 


American 


Worker 
University Press 


Purcell The Speaks His 


Harvard 
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Activities and Attitudes 





The importance of recognizing who the local union leaders are cannot 
be overlooked in an attempt to understand union activity on any level 
Even though full power in the local is diminishing it is still basic to 
union power, and the local's importance continues. This article surveys 
labor leaders in Columbus, Ohio, who officer and direct the union locals, 
and presents us with a statistical picture of the typical local officer 





o! the local othicers 
efthciency of the uni 
union-management relat 
“there can be no doubt 
of local union head 


stige and authority 





union othieers; presur 


wished, or was willing, to c 


This fact produced a certain sateguard., ° | Nature of 


though the local leader is 


Study 


ind direct, he must, if Colum Oh 


otfiice, remain sensi 
illo ee OS 
point agi 

othicers 

member 


marked 


(PKK) 


varliament 
rane member 
the othcer in 


tions unde rt ik 


if 

| 
™Philip Taft Understanding Union 
istration Harvard Business Review, 


1946, pp. 246-248 
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Mr. Miller is an associate professor in 
the department of economics, and 
Mr. Stockton was formerly a research 
assistant, at Ohio State University. 





he yinninyg 


have the 


(one problem arose ai the 
necessary to 


Federation o 


the study. It wa 
approval of the Columbus f 
and the CIO Council It 


would be forthcoming fron 


Labor was felt 
that few 
a mailed que 
indication that the 
been consulted and had approved the stud) 
both 


returns 


tionnaire unless there was an 


central labor bodies had 


Consequently, bodies were contacted 


and questionnaire were i 


number of 


vhile the project 


a very tentative stage and a 


modifications were made on 


with a 


revisions and 


the basis of conference jot com 
mittee composed of representatives from the 


two central labor bodies. Once approval of 


and questionnaire was granted 


central 


the tudy 
one of the 
list available and the other addres 
office bylaws forbade the release 
of a mailing list under 400 que 

sent to locals of (until 1956) 


bodies made a mailing 


ed enive lope : 
in its since 
Slightly 
tionnaire were 


AKL affiliate 


to locals of ¢ 


and just over 200 were 


IQ afhliate 


One of the unafhliated unions 
é supplied address 


i the Columbus area 


otticers 11 
mailed to the 
630 ques 


stionnaire were 


ons Thus a total of about 


naires were mailed 
no practical means 


and addre 


Unfortunately 
available for learning the name 


of individual officers of other local unio 


As a 


not msure 


result, the me; f distribution did 


that a copy of the questionnaire 
reached every officer that we wished to cor 
With the railway 
othecers, tive ¢ 
to the officer 


tact exception ol the 


question 


vhose name 


union opies of the 
sent 


naire were 


appeared on the mailing lists of the central 
bodies as the one to whom 
local should be addressed, These 


questionnaires (and 


mail tor 
tain 1\ 
tamped and addressed 


envelopes) were enclosed with 
covering letter asking that the questior 
be distributed to the five 

1 


suggested that copies be giver 


return 


top officers in the 


local. It was 


to the president, vice secretary 


president 


union of 
service to 


majority of part-time 
than ten hours 
averaging just over eight 


*The great 
ficers reported less 
the union each week 
hours weekly 

“In a recently 
union situation in 


30 


completed study of a local 


Columbus (a study in whict 


and top grievance man, or 
duties 


that 


financial office: 


persons with equivale nt whatever 


their title It was 
questionnaires not be signed by the re spondent 


suggested return 


Che covering letter sent to locals of unions 


affiliated 
the president of the 


CIO signed by 
ClO 


ocal officers « 


with the old was 


Council] and it 


recommended that operate 


by completing and returning the questions 
Che letter accompanying the packet of ques 
| 


tionnaires sent to locals of unions affiliated 


vith the old AFL was signed by the senior 
member of the research team involved in 
the project, and it indicated the willingness 
have the questions 
letter was 
half weeks; this 


earcher 


central to 


One follow-up 


f the city 
issued sent out 
in about two and one 


signed by the senior re 


About 46 per cent ot the 
nt out were completed and returned. Not 


que stionnaire 


respondents indicated either the 


whether it was a! 


( IO Hy. vevel 
data. On the 


their union or 
AFL or 


Suc h 


name of 
affiliate of the old 
a majority did 

basis of this 


about 50 per 


information, it was estimated 
possibly more 
IO local th 
them; roughly 40 per 


to AFI 


Sixty 


cent, of 


questionnaires sent to ¢ 


vere returned b 
it the questionnaires sent 
vere completed and returned 


ve per cent of the railway unior fhicer 


returned comple ed questionnarire 
nnaires complete 
majority came 


held elective 


Nice 
1000 member 
} di presented 
vitl 
I] rmati 
ome Te 


replies trom 


ns receéelving quest 
nat every co 


an officer, which 


it the case). Whether those wh 


, ‘ ow ' 
epi vere typical ot all union 


the area is not known; it 

ever, that the | 
Further, the 

trom officers ot 


lumbus. Columbus 


the senior member of this study team wi: n 
volved), a check of nonrespondents was rnade 
No significant difference was found betweer 
the voluntary respondents and the nonrespond 
ents in that instance 
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inion city, and many 


and officers have elative 


n movement 


attitudes may 





These percentages will not total 1 
of the proportion of time reported a 
other’ union activitie 


Local Union Officer 





presidents do diversified work similar to that 
of presidents: 45 per cent of their time is 
spent on administrative work, 32 per cent on 
grievance handling, 8 per cent on secretarial 
work, and 1 per cent on financial work 
Financial officers, recording officers and 
do work 
although 
Financial 


grievance committee chairmen 
largely titles 
significant diversity is apparent 
officers spend 67 per cent of their time on 
financial work, 18 per cent on administrative 
work and 5 per cent on grievance handling 
Recording officers spend 70 per cent of their 
time on work, 11 cent on 
administrative work, 11 per cent on grievance 
handling, and 4 per cent on financial work 
cent ot 


indicated by their 


secretarial per 


Grievance handling occupies 66 pet 
grievance committee chair 


followed by 
13 per cent, and 


the time spent by 


men on union business, secre 
tarial work which occupies 


work occupies 6 per 


Business agents or 


financial which cent 


representatives in Co 
diversified duties of 
Administrative worl 


time 


lumbus have the most 


any local union officials 


cent of the union 


accounts for 35 per 
reported by business agents, secretarial wor! 


work for 20 per 


cent, and grievance handling for 12 per cent 


for 22 per cent, financial 


Meetings of the local membership and 


the local executive board, plus meetings ot 
the city, state and international union organ 


izations, make important demands on the 


time of local union officials in Columbus 


local membership meetings are attended by 


all local union officers; 95 per cent of them 


attend month or 


these meetings once a 


Meetings of the 
committee of the 


executive board or 


le « al 


cent of all 


more 


other union are 


atended by 76 per otheers at 


least once a month, and by the remaining 


24 per cent less frequently than once a montl 


In addition to meetings attended at the 
level of the local union, there are meetings 
at the city, state or international union levels 
local 


union; frequently the officers are chosen for 
Meetings of a city union 


which require representation from the 


this representation 
organization are attended by 61 per cent of 
the Columbus, Of 
this 6] 
represents his local at the city organization 


local union officials in 


per cent, one out of four regularly 


month of and slightly more 


out ol 


once a more, 
than 
12 


once a year 


our are representatives 


one 


and those in the follow 
ing paragraphs, are percentages of the total 
number of respondents They total roughly 
the percentage reporting attendance of the ac 
tivity being discussed From 10 to 20 per cent 


32 


2 These percentages, 


Meetings of state union organizations are 
attended by 44 per cent of the local union 
officers—32 per cent of them once a year, 
20 per cent of them several times, and 2 per 
cent of them month or more. The 
international unions have conferences which 


once a 


occasionally require the presence of local 
union officials. Over one half attended these 
conferences at least once a year; 28 per cent 
once a year, and 24 per cent more than once 
a year 

union officers are in 
the union movement 


though local 


position in 


Even 
a Strateg« 
wield a 


great deal of power, the 


board and the international 


and do 
local executive 
union retain a check on their ability to make 
matters, such as 


decisions In recurring 


settling grievances, only 12 per cent of the 


respondents feel that they have complet 


freedom of decision; 59 per cent are required 
to have the approval of the local member 
ship, 27 per cent, approval of the local execu 
tive board, and 9 per cent, approval of the 
representative; 
more than 
Policy 


formulation of 


international union or its 


frequently, approval of one of 
required,’ matters 
strike or 


contract provisions must be approved 71 pet 
the local membership, 


these groups 1s 


such as calling a 
cent of the time by 


36 per cent of the time by the international! 


or its representative, 17 per cent of the time 
by the 
cent of the cases is complete freedom afforded 
the local officer. It 


that approval ot more 


) 


executive board, and in only per 


will be noted here also 
than one body may 
be required 

Members 


board, 


the local 


local 


international 


of the union, 


executive and repre 
a marked effect on decisions 


local officers in Columbus 


sentatives have 
that are made by 
Re spondents stated that the desires of local 
influence 


union members exert the greatest 


executive board mem 


influence on the 


on decisions Local 


exert a moderate 
other local officers, 


exert a 


be rs 
decisions of while interna 


tional representatives somewhat 


smaller influence 


Full-time officers show as much variation 
in tasks and 
spend part of! 
Of the 24 
work 
The bulk of this group reported from 50 to 
60 hours Little of time 
put on financial or secretarial functions, Ad 


work handling 


duties as do those who only 


their 
othicers, 


union work 
reported 48 


per week and one 75 hours 


time on 


such two 


hours of 


weekly their was 


ministrative and grievance 


failed to reply to the various questions that 
inquired into attendance at meetings 

“Slightly more than 10 per cent 
answer this question 


failed to 
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reportedly took most of their time On 
major policy matters none of the full-timers 
reported complete freedom to make deci 
sions. All but two stated that such decisions 
had to be approved by the membership and 
perhaps by others The great majority 

five out otf six—stated that the desires of 
members had a great influence on their deci 


sions as officers 


Cultural and Demographic 
Characteristics 


[he activities undertaken by loc: 
othcers in Columbus have been note 
preceding section. From what sours 
cultural, geographical and demographi 
do these persons come? What factors may 
account for or influence their points of 
view? These subjects were explored in a 
series of questions 

The typical union officer in Columbus is 
a married man, 44 years of age with 
children. He is a white Protestant born in 

oO, and a citizen ot the [ nited State 
escended from northern European ar 

lypically the union officer was reared 
city with a population of 100,000 or 
and his father was an urban 

ner and, in a bare majority of instar 
a member of a union. His interest and 
tivity in the community is indicated by 
fact that he is a member of one or me 
ganizations other than his union, and he 
regularly reads more than one daily ne 
paper. These modal cultural and demographi 
characteristics of local union officers in Co 
lumbus reflect the composition of 
munity f which they are a 


, however, that 
aders there is a marked diver 
characteristics 
ontrast to the typical union 
are the significant number who have 
verse cultural and demographic backgrou 
Men predominate as union officers O 
lumbus, but 14 per cent are women A] 
typical Columbus union leader 
old, one out of ten ts under 


two out of five are under 40 


addition ne out of fo 


men are a rarity as they cons 
r cent of the total, followe« 


who are divorced or separated 
nt; and those who are widowed 


1 
+} 


cent. One out of six ol e married 


ve no children, and almost one out 
have only one child J 
contrast to the one out of five tl 


four or more children 
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All local union offi ials 
citizens of the United St 
diversity in nation; 
cent trom southert 
and six per cent f1 
scent, but the rema 
Europea 
union omcial 
most one half 
lin County 
the United 
cent were be 
in middle w 
southern states and 17 
states Only two off 


roreig ountries 


Although 
ers were tf 
almost 20 1 
porated rura 
or FP F | al (HN pot 
reared it 000-24,999 ) 
medium ‘ 5 O00-99 999) iT 
amount 


labor 


worker 
the fathe 
belonged 
lives. That 
or never did belong 
prising because 34 per 
were employed im enteryt 


or rural 





interested in and 

part affairs 
81 per cent, belong to organi 
other than their Of these 
over half belong to fraternal and 
fourtl 


Most 
take an 
The 


Zation 


union oticers are 
active im community 
majority, 
union 
“ ” 
jomers, 
organizations, about one 


and 


religious 


belong to veterans’ community mm 
and 1] 


athletic 


organizations, and 16 


respectively, 


provement 
per cent, belong to 
and political organizations 

third of the “joiners” are 
other than thei 
fourth of these 


Almost one 
officers of organizations 


union, and more than one 
officers hold office in more than one organi 
zation. Interest in the community and cur 
rent affairs is further 
that all 
read at least one daily newspaper and many 


In addition, 70 per cent 


indicated by the fac 


respondent leaders in Columbus 
of them read two 


of them regularly read a labor publication 


Ihe data acquired in this study suggest 
the cultural and demographic characteristics 
of local olumbus The 
diversity in characteristics, 


factor. It is felt by the 


union leaders in ¢ 
however, 1s an 
important writers 
that this diversity is a result of the demo 
cratic which affect officer selec 
work in local unions. Men 
and religion are 
local union officers. Probably 
Protestant 
composition of the 


processes 
tion and are at 


and women of every race 


found among 


whites 


the large percentage of 


represents the general 


labor force in unionized industries in Co 


lurmbus 


Experience and Training 
Qualifications 


that 
15 7 years 


Data this study show 
local officers have an average of 
Almost one out of three 


thei 


acquired in 


ol job experience 


has over 20 years of experience in 


job or trade, and almost one out of five has 
over 30 years of job experience 
est part of the job experience noted above 
carried with it membership in a union. The 
number of years as a member of a 
14.4 years for all officers, only 1.3 
their 


The great 


average 
union 1s 
than their 
The experience as members 
11.3 


share 


years less experience in 
trade or job 
of their 


which 


union 
that the 
centered in the 


present local averages 


years, shows great 


of their union experience 


locals of which they are officers. Experi 


ence on the job and in the union is regarded 


by most officers as being by far the most 


important source of traming for their work 


in the union 


On the other hand, extensive experience 


not universal A very few persons 


Was 


34 


reported that they had been union member 


for less than two years and nearly 6 


members of the locals 


less than two 


cent had been 
they 


However, ucl 


unusual when compared wit! 


were othncers tof 


vhich 
years “short-timers” 
quite 
avcrage or typical otlncer 


In Columbus, local leaders h: 


| ent ofhices tor an average 


(Over one half o all officials 


lon al, the 
ing 5.9. This ind 


union posts in ther 


oUiner 
ars aS an otncer averag 
cates that they held offices other than the 


present one tor an average ot two yea! 


Important facts to be noted about 
local officers are thei 


their 


union experience oO! 


toward unions and participa 


tivity prior to their selec 


attitudes 
tion in union ac ti 
Data acquired in this 
half of the 
selves strongly prounion and one third mod 


study show that one 


re sponde nts consid red them 


erately prounion, with the remainder of a 


attitude, 
In addition to their prounion attitude 


neutral prior to assuming umnior 


olnce 
the local union leaders in Columbus actively 
ndi 
Wid 


l 


participated in union affairs. This is 
cated by the fact that 71 per cent regularl 
attended union 


tended often but 


meetings, 24 per cent at 
not regularly, and only 


6 per cent seldom or never attended prio 


to othce 


to their electior 


Even bulk of the 
and training qualifications of local officers 
job and the union, for 


though the experience 


centers around the 


mal schooling and other training are sig 


nificant and above average for Columbus 
The average number of years 
completed by Columbus local 
11.2. Only 13 per cent did not get to higl 
school; 68 pet either had 
high 


been to college, 


cent 


school or completed school; 


per cent have about 

cent having finished 

than schooling 
bac k ground 

othcers Trade 
om 


attended by “/ per cen 


Formalized training othet 
is also a prominent part of the 
local 


and qualifications of 


school has been 
apprentice training by 26 per cent, summer 
school or conferences by 18 per cent, night 
school by 17 per school by 
13 per (largely 
army schools) by 14 per cent 

The 
qualifications of officers pa 
lels the relative attributed t 
each by officers themselves. As wa 


business 
training 


cent, 


cent, and other 


training and backer: 


union 


extent of! 
local 
importance 
these 
stated, in their 

union has best prepared them as union rep 


opinion experience in the 


followed by job experience 


is difficult 


resentatives, 


schooling and other training. It 
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Ff 


ranking ol the mportance 


and experience. It is the ob 
1e writers that working peopl 
and union l 


grees and formal education 


officers tend to be awed by de 
lo the extent 


that this is true, they may play down the 


importance of schooling and emphasize 


value of experience—a s¢ 

defense mechanism 

not be true, for experience 

portant teacher in a field in 

practical and readily applicable informati 
is found in textbooks and classes 


Motivations for Accepting 
and Continuing Union Office 


Since the duties and activities of local 
union officials in Columbus are sizable an 
monetary remuneration is small, 
Why 


accept ; ) iT » Carry the 


tion ol otivation arises 


bility Ci inion office? In 
Columbus assume 
office ; opp 
ind working conditions 
to improve the polici 
follow through a deep 
Further 


opinion that 


movement 


a lack ot replacement 


vent officers. Their compensation 
time and effort spent seemed 
ly in the 


t torm ol 


e with fellow workers. On the other 


1 number of motivations frequent}: 


ested as important inducements to 


union office were regarded by the 
as being minor motivatior 
influences \ break 
routine of work was rated very low 
the incentives listed in the questio 
is was also true of the desire for extra 
borne out by 


1 1 
leadet 


latter evaluation is 
gible pay of! local union 
ird reporting no pay for their worl 
another third reporting pay of undet 
The average pay per mon 
than $25 I 
13 p cent 
pondents they were 
expenses and 14 per cent repe 


partial payment 


the goal The chance 


‘Roughly 25 per cent of the respondent 
failed to answer this question 


Local Union Officer 


manage 


Id 


Mmanagemeci 


opimniot 
to credit 
favorable 
improving re 
rs, and im 
community 
vel pins 


! were 


re olten than 

either wanted 
tolerated union 
mdent preterred 
union than pre 
gement The 


feel 


Miprovins 
} 
Irie mibe ! 


a rating 


iccoun}t 

reve iled in the 

ther question 

your attitude 

you became 
representative 
dered themselve 


were 





attended such meetings “often.” Presum 
ably a person who is prounion in attitude 
who attends union meetings regularly 


his time 


and 
will be more 
and effort to the 
union-oriented member of the 


About two three 
replied to a question on whether their att! 
becom 


interested in 
than 


giving 
will the 
organization 


union less 


out oft persons who 
tudes toward unions changed after 
believed that there had been 
attitude. However, of thos¢ 
there had been a change, al 
prounion sent 


ing an officer 
no change in 
that 
most all reported 4 
Their comments suggested that the 

sure of the benefits of unions” 


who felt 
more 
ment 
were “more 


or “saw a greater need for unity” or “saw 
role for 


replies of 


a greater labor in the economy 


jased on the respondents, it 
seems that acceptance of union office eithe: 
leaves the officer with previously held pro 
union sentiment, or strengthens and bolster 


that attitude 


Attitudes and Philosophy 
of Local Union Officers 


background, 
frequently, marked 


In attitudes, as in training 


and experience, there are, 
otficers in Co 


among the union 


Typically 
Democratic 


differences 
officers are sup 


Party, but are 


lumbus these 
porters ot the 
strongly of the opinion that organized labor 
should remain nonpartisan rather than alig 
itself with either party. They are inclined 
to feel that the political activity of unions 
financed by voluntary contribu 
The average respond 


should be 
tions from members 
ent officer is of the opinion 
Various 


that organized 
labor should be active in types of 
community affairs. The 
to doubt management, feeling that its intent 
at best, to tolerate union 


otheer 1s incline 


is to destroy or, 
On the other hand, a preponderant majority 
that with man 


unions cooperate 


believes 
agement 

The respondent leaders were of the view 
that 
comparable to those paid management in 


sizable minority expressed 


union officers should be paid salaric 


similar jobs. A 
support for the guaranteed annual wage 
but minorities similar in 
employment compensation or 
tion plus an employer-financed supplement a 
a means of protecting against enforced idle 


labor disputes, officers 


size tavored un 


such compensa 


ness In case of 

"A recent study by the senior author of this 
article indicated that members in one large loca! 
in Columbus were, in a majority of cases, not 
in support of political action by unions. Another 
recent study of member attitudes resulted in a 
finding that only 55 per cent of a samplying of 


36 


recommended media 


government 


more often than not 
desirable 
action and the acceptable approach 
but, surprisingly, a third thought voluntary 
desirable one ot! five 
arbitration. The bulk 


fearful of the 


tion as the most 


most 
arbitration was and 
favored compulsory 
of the were 
short-run effects of automation but thought 
effects will be 


respondents 
that in the long run its 
favorable 

As was suggested at the beginning of this 
section, the sketching of a typical or aver 
age point of view covers a wide variety of 
instances For 


“What is 


one tenth pre 


points of view in many 


example, on the question your 
political preference about 
ferred the Republican Party 
than 72 per cent preferred the Democrats 


About one out of every six consider them 


while more 


elves nonpartisan. Interestingly, only two 


ot the 


for a labor party 


respondents expressed preferenc« 


Local union officers in Columbus fol 


lowed the line of thought of national union 


leaders with regard to unions in political 


than members 


about four out 


activity much more closely 
seem to do. Of the officers, 
oft five thought unions should be in politics; 
expressed opposition to thi 
thought that 


contribu 


the remainder 
activity Most 
funds should come from voluntary 
although one 

funds should be 


re spond nts 


tions from individuals, 
thought 
he views expressed support almost 
working within 


De spite thi 


general union 


used 


unanimously the idea of 


the existing two party system 


idea that unions and union 


espousal of the 
about 


ists should engage in political activity, 
65 per cent of the respondents felt that 


full-time union representatives should not 


run for political office 


The attitude of leaders with regard t 


the motivations of management and unions 
are most interesting. On the question of 
management 


split 


what the present policy ol 
re spondents 

Almost the 
fourth 


“out te 


toward unions is, the 


very roughly into fourths same 
than one 


Was 


slightly more 
that 
unions” 


number 
thought 
break 


operated with unions 


management 
that 
Slightly smaller num 


and management co 


‘ 1 ” 


bers chose “tolerates” or “accepts” as term 


lescribing management attitudes These 
attitudes 


different 


may result in part from 


attitudes 


diverse 


markedly and behavior 


rank and file union members felt that unions 
should always or usually be active in politics 
See Ruth A. Hudson and Hjalmar Rosen, ‘‘Union 
Political Action: The Members Speak,’’ Jndus 
trial and Labor Relations Review, April, 1954 
pp. 408-409 
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US Managements with w 


hich officers 
may have 


hi een no seri oblem of unempk 
to deal Whatever the reason or ment n recent 
lack of it, there is no 


\ 


hese facts may 
typical attitude « 


explain partially 
cerning the aims of management 


attitude expressed 
t three 


lt 


ward automatio 
In contrast, the 
that unions looked upon management in a mation po 
much more kindly manner. Not a single run, but 
respondent thought that unions wanted t 
destroy management and 
25 felt that unions dealt 
management. Almost 
that 


othicers were convinces ose expr 





one out 
grudgingly 
all were of the 
unions cooperated with manager 
These views are a bit difficult to re 
If management wants t 


destroy (or at 
only tolerate) unions, it 1s strange th: 
it of the respondents would see unior 


cooperating Self 


to dic tate 


per cet 
preservation would 


a different policy for k 


seen 
« 


uestion on appropriate ¢ 


bably 


entially 


labor disputes brought ; ry Pr 
Roughly one out 


compulsory arbitration was 


propriate action 


may have 
ettling griev: 
explanations 
surprising 
of union le: 
for compulsory 


llowed by 


ive become 


: partici 
their member 


1f ot 


umbus may 


point of view 


automated 


been publicized recent! 


% The Labor 


Leader, ited 
pp. 48-54 


footnote 
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judgment. Obviously there would be dis 


similarities between any group that might 


be selected and the “universe” from which 


the group is selected. Political preference is a 
good example of a divergence in the group 


will be 
more than 70 per cent of the respondents 


studied herein. It remembered that 


stated a for the Democrat 
Party 
Republicans 
board of elections 
in the 1956 
the voters in Columbus may be 
Republicans and 40 per 
However, the preferences of local union of- 
ficers are not different 

working people who are likely 
in organized plants 


preterence 


and just under 10 per cent for the 
Unofficial estimates from the 
the vote 
suggest that 
60 per cent 


Democrats 


and a record of 
primary election 
cent 


from those of 


to be 


greatly 
mem 
rorce 


bers of the work 


While the 
respondents may seem “modest” to some, it 
majority 


of those who replied to the question on edu 


educational achievement of the 
is above average for the area. A 
cation reported that they had finished high 


that point. l[ 
allowance for 


school or yore beyond ising 
aver 
than 


more 


an arbitrary numerical 
S< hooling Was more 
little 
the population of Co 
1950. It ts 


education of 


aging, the average 


11 years as contrasted with a 
nine years tor 
lumbus age 25 and 
that the 

working persons in Columbus is not 
that whole If 


the case, othcers 


than 
over in 
assumed average 
greate! 
than of the population as a 
this is seem 
persons who have a little more formal 


local union 


to be 


schooling than the people they represent 


It is not practical to judge the preparation 


of a union leader entirely on the basis of 


his formal schooling. Officers were strongly 


of the opinion that experience in the union 


x on the job—was a more important means 


of preparation for work as a union officer 


than was education. In fact some on the 


consulted on the 
objected 
Theis 


that “we 


union advisory committee 


preparation of the questionnaire 
to any question on formal education 
centered on the 
may little ed 


ot the knowledge we nec 


opposition point 


ication, but mucl 
| for ) iob 


seem to have 


There is much 


come Irom experienc 


f ¢} 


to this point of view; much of the knowl 


edge needed by the union officer cannot be 
found in textbooks of 
feeling of inferiority that 


union ot 


classrooms Ihe 


seems to be pre 


ent among some ficers because of 


limited formal schooling is really unfounded 
in many instances because of the alternative 
sources that 


how to do their jobs 


they have used in learning 


all cases officers are elected 


they hold In those 


In almost 
to the 


position othe 


38 


hey report that membership 


strong influence on their actions and 


‘ 


Generally th are not free to 


Freque ntly 


sions 
decisions as they fit 
approval of a policy or actio 
more than one by t 
and the t iational: union, for exan 


must be 


e men bers 


been suggested earlier, 


and knows 


Qtr cours s ha 
if the officer is a good speaker 
to use 
be able to 


attitudes 


Most of the 
as a “labor of 
of the 
less than $25 per 
reporting no pay 


parliamentary procedure, he 


influence membership or 


officers do their union work 


love”; more than two thirds 
reported payments of 
month, about third 


Most of them are paid 


respondents 
one 
for expenses incurred in union activity 
While some of the respondents report many 
work, amount of time 
devoted to union activity per 
hus 
drawing his income 


he company that employs him is the 


hours of 


the average 
week is about 
eight hours a part-time union officer 


almost entirely from 
typi al 


local union officer in Columbus 


seems to in 
that 
wishes to 


Incumbence im union once 
attitudes. The view 
tolerates or 


Manage 
bre ak 


with 


fluence 
ment only 
unions while unions wish to cooperate 
management probably is an example of th 


‘| he 


judged to be 


support of union activity in 


that ot 


influence 
politics, greater than 
probably is another in 


support of union partici 


members, 
The strong 


community 


union 
tance 
affairs 1s more firm 
held by 


acceptance ol 


pation in 
than that 
bers and may come 


which seems to be mem 


trom the 
policies urged |! many national union 


omcers 


other hand, in a democr: 


On the 
ganization, electe 
to differ too 


file who elect them 


micers are ne 
greatly trom the ral ind 


Rank and file 


members 
ill accept the idea of being “led” 


cers who st policies or acti 


other wi re advice and directi 
group owe I are not 

accept readily continuing 
the leadershi 1 who are 
to be 
ny ‘ 


More 


what 


p 
marke dly 
Iranc! 
attitudes differing 
known ) 


the members may be a ited, but m 


likely 


and significant 


icceptable te 


+} 
et 


surprising that 
in Columbus seem to be so similar i 


acteristics t the rh 


areca 
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Variance 


tributed t 
| union 
' 

iuring many 


ion lhis 


|The End] 





MANAGEMENT RIGHTS: CONTROL OR ANARCHY! 
—Continued from page 27 
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rights are dependent on agreement of the 


parties, without agreement there are no 


rights 


The stronger a union becomes, the more 
dominant its the more it can 
insist on whatever it demands. One by one 
management's rights may be lost 
or on one abrupt and final occasion, 


position, 


over the 


years, 
they may be wiped out altogether 


It is interesting to speculate on what an 
arbitrator would do if called upon to decide 
a case between two parties who had once 
agreed on a management prerogative claus¢ 
but who have written it out of the contract 
As things are now developing, an arbitrator 
under those circumstances might be led to 
the conclusion that had abdi 
position someplace a ling 
even the most 


that all deci 
negotiated 


management 
But 
drawn, because 
would claim 


cated its 
must be not 
aggressive union 
sions without exception must be 

If this last statement is true, and ali the 
evidence at the 
only but 


lows that these 


moment indicates it is not 


true universally accepted, it fol 
management rights exist by 
of some cause unrelated to and ante 
cedent to the collective 
ment At the outset it was 


have 


virtue 
bargaining agre« 
stated that the 


not been created by any cur 


Aside from contract and absent 


rights 
rent statute 
statute, rights must exist from principle 


Some reject principle as the basis of legal 


because dedication 


Status they see in it a 
to ultimate standards that are incompatible 
J hose 


right 
which are 


who re 
must 


with pragmatic decisions 


principle as a source oO! 
reject also those 
the foundation of our system of government 
When we spoke in our Declaration of Inde 
were not 


ject 


basic conce pts 


pendence of unalienable rights, we 
looking to the mother country as the source 
rights because it was that 
were defending the 


ot those against 
government that we 
rights We could not look to own 
government because at that had 
We must have been looking to our 


selves, as men 


our 
time we 


none 


We ourselves, as human beings, have cet 
tain needs that come nature. We 
have the right to life and to the means of 
means is 


trom our 


sustaining life. One of the basi 
the institution of private property, an insti 
tution that is antecedent to our established 
laws. With the right of private 
there go other rights, one of which is the 
the and dis 


property 


property 


right to control management 


for the benefit of the 
the 


tribution of 


owner and for the welfare of com 


40 


business, then, 
himself or 


Owns a 
control it 


One 
either to 


munity who 
is entitled 
to hire a deputy, his manager, to manage 
it for him. 


nature of these institutions 


By the very 
fundamental, the 


that we hold to be 
who owns or manages must control 
the extent and the the 
are mitigated by circumstances of time and 
place It is true that the who 
controls the means of production and who 


one 
| ruc 
exercise of control 


too one 
hires the labor of others to assist him in his 
a duty to his employees 
function of the union to 
periormance ol 


enterprise owes 
It is the 
secure for its members the 
obligations in this 
the union, it 1s 

the 
those 


proper 
the employer's respect 
It is not the obligation of 
not the function of 
insist on 
that lie beyond this area 


proper union, to 


participating in decisions 


If it is true that management’s rights 


from a principle in our system 
also true that 
that ha 


rights 


basi 


and if it is 


come 
Ol jurisprude nce 


embarked on a course 


VC have 
started the 
expect the time will 
denied At that 


will disintegra 


erosion Of management 


we may come when 
those rights are point the 
te 


control of management 


into anare hy 


solutions, neither 
but at the 


any 


} sible 


tistactory, 


here 


entirely sa 


are two pos 
on moment 
appear to be solution 
that wholly effective The fir 
of these call recognition by 
management of the facts of the situa 


This vould be 


determined insistence upon 


there does not 


; 


would be 


would for a 


every 


tion it taces recognition 
followed by a 
a strong management-rights clause, coupled 
with a sharply defined arbitration clause, in 
For im 


olution 


contract it negotiated 
results this 
comtort to 


every labor 
short-term 
offer the 


agement In the long 


mediate 


appears to most man 


run, however, the 


consequences are hazardous 


[he better course would be the re-estab 
lishment of management rights as a matter 
of principle ‘he courts are by no means 
dedicated to the abandonment of principle 
as a solution to current legal problems. In 
the books will be 
the 
control his 
only by 

If this principle were 
United States Supreme Court in a 
the issue was clearly before the 
would be 


found decisions in whicl 
right of an owner to 
still 


provisions in a 


common law 


property is recognized, 
limited express 
contract reaffirmed 
by the 
case where 
Court, the 


and, 


to right order 
the total 


return 
erosion oT 


[The End] 


aided possibly, 


management rights prevented 
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Price Adjustment 
for Government Contractor 


The Davis-Bacon 
ontract in 


Act provide 
excess of $2,000 to 
works to which the 


ernment 1s a party shall contain a provision 


struction of public 


stating the minimum wages to be paid 


his is to be based upon the 
by the Secretary to be prevailing 
work 
that 


pay Wage rates not k 


ot the contract 


a stipulation 


contract specifiicat 
that a contractor 


’ 


actualiy the pre 


oes not require 
rates which are 
but merely that there be fixed 
contract a minimum wage schedule 
which shall be 


Secretary of Labor 1 


based upol Tate 
determined by the 
to negotiation of the contrac 


made tor a change oft minimum 


ion is 
chedule or redetermination o 

1 
ng rate. So ruled the comptroller 


in earlier opinions back in 1953 


rhe Supreme Court in U 
ton Construction Company, 
€ 68.205. held that such a 
“representation” or “warranty’ 
ernment to the contractor as to 
contract area Dh 
Balkin Builder 

" 70,032, alse 


rates prevailing in the 
comptroller general cited / 
In v. l _ 30 LaBor CASEs 


\ contractor engaged fulfilling a 


ernment public 


works contract succes 


claimed reimbursement for certain 
osts incurred under the con 


See the compiroller general’s opinion 
Lapor LAw Reports (Fourth Edition) 


ume 3, 29,185). Due to an “inadvertance,”’ 


ire reased ( 


an incorrect hourly wage rate for carpen 


was incorporate d into the contract The 


ate fixed in the contract was based 


mistaken finding of the Secretary 


the prevailing 


that | 


Wages .. . Hours 


cerned was $1.8 


I pon discover 
othicer 
} 


tracting 
be paid 

spectively and 

The { 


take wa 


ymiptr 


re medy 
expr eement 
botl pal ics ‘ It 


apparent that 


ecm 


templated ma 


time ( 


Department of Labor 
and Belo Pay Plans 


The recent 
Supreme ( 
ivertime 
ment left 
decision 


neve 





eS — cae 

Cy La Tour 
A familiar sight on the Great Lakes, 
these freighters have now hibernated 
for the winter. When spring comes, 
however, the ships will once again 
return to haul freight for Canadian 
and American industry. With the 
opening of the St. Lawrence Seaway 
our Middle Western cities will be 
competing for foreign markets and 
they will rival New York City and 
London as world ports. 





that the Court 


time to review, this 


grant certiorari means only 


sees no reason at this 
cannot be taken as an endorsement of the 


lower courts’ ruling or a negation of the 


appellant’s contention that the appellate 
court erred 


| abor 


Labor 


Prior to amendment of the Fair 
Standards Act, the 
attacked guaranteed 
that the rate 


between the 


Department of 
veekly wage contracts 


on the ground established in 
employees and 


‘I he re 


obje ctive to guarantes 


the agreement 


his employer was “artificial.” vas an 
consistency im the 
where 
worked fluctuated by the 
fixing of a definite hourly pay rate How 
ever, the United States Supreme Court held 
Belo, 5 Lapor Cases 9 51,144, 


hourly, 


a weekly wage, employment was i 


regular and hours 


in Walling v 
that the Belo plan 
not less than 


spec ified a basi 


rate and time and one halt 
that 


MAX WU 


excess ot the 
FLSA It 


intention of the 


overtime in 
fixed by the 
letter 


Court 


rate lor 
hours 


was within the and 


law, and the refused to apply th 


Secretary of Labor’s rigid definition even 
though Congress had tailed to supply on 
for “regular rate.” 


The FLSA 


recognition 


1949 and 


ACC orde dl vuaran 


Belo type. The 


was amended in 


express was 
teed 
law required among 


contracts of the 
other 


Wayre 


things that the 


42 


a-fide “individual ntract” 
nt made as a restut ot “ct 


io. gaming.” The 


guarantee not be 


only express lim 


lective 
f¢ 


itation Vas t thie 


than 60 ours here was tik re 


more 
quirement that any relationshiy 


I and the number 
Department 
adopted the px that 


the requirements of the law only if in addi 


retween the 
ours worked of Labor 
sucl plans meet 


tion t requirements ot the act 


the worked exceeded the hours guar 
“substantial proportion” or “sig 


workweeks 


anteed in a 
nificant 

This been 
cessfully in which the 
of Appeals for the First and Second Circuits 
have rejected Mitchell v. Hartford 
Boiler Inspection Insurance Company, 30 
LaBor Cases { 70,135, Mitchell v. leiwmberg 
1) Lapor Cases % 70,143, both decided by 
the Second Circuit, and Mitchell v. Brand 
tien & Kludge, Inc., 29 Lasor Cases § 69,622 
decided by the First Circuit All 
were denied certiorari on writs filed 


number” of 
raised unsuc 


Courts 


contention had 


three cases 


Sfeam 


three 


Cases 
by the Department of Labor 


1949 


considered, 


FLSA 


view 


when revision of the 
these conflicting 


During 
was being 
vere placed before Congress in the form ot 


bills (1) expres 


lawed guaranteed contract 


which would have out 


1 
i 
( ? 


Wawe ) pe 


mitted their use, but subject to specif 


limitations including a ignificant number 


of workweeks” test; or (3) permitted the 


use. without limitation as to the relatior 
ship hours worked and those 
guaranteed Congress, held the Second 


third in 


between the 


Circuit, adopted the preterence 


the others 


Sales to State Covered by FLSA 
Appeal 


me taphor ica 


States Court oft 
lit, speaking 
likened strich the behavior ot 
employ who wa 


ted Fair Labor 


lhe employer ( ot 


unto an 
allege Lf < . 
Act viol: 
lh 


1s 


Standards 
avol 


comply witl I vage-hour standar 
the act by his “unwillingne to even 


it, much less see, or discern obvious f: 


set Vitche Raine 31 Lapor 


© 70,316 


The Secretary Labor was at fir 


successful in a suit to compel compl 


ith the 


kee ping 


and reco 
FLSA 


secretary 


work-hour, rate-ot-pay 
requirements the 


district court held that 


failed to prove that the producer of lumber 


for the state highway department should 
known at the time oft sale of this timber 


Nave 
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highway 
ments ha 


(on receipt 


busine 
employer 


partment 


partie 


tice 


( mpan 


7 Lapor | 
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Arbitration 





Developments 





Uniform Arbitration Law 


The following editorial is reprinted from 
the quarterly 
Arbitration 


113 


tration 


publication of the American 
Association (11 Arbitration Jour 
(1956)) While 
with us for 


nal commercial arbi 


has been some time, 


arbitration is considerably 
in both concept 


attempt to 


labor younge! 
However, the 
submissions of disputes 


pursuant to 


and us¢ 
entlorce 
to arbitration agreement and 
the judicial enforcement of arbitration awards 
in the field 


endorsement of a uniform arbitration statute 


labor have given rise to the 


which will facilitate , the 
those 


now 


entorcement ot 
jurisdictions where no 
These are the 
Arbitration 


the adoption ot a 


arbitration in 


such authority exists 


comments of the American 
Association 


uniform arbitration law 


regarding 


One year ago we reported that the adop 


tion of a Uniform Arbitration Law by the 


niform State Laws and 
Association 
milestone in the 
Chat 


discussion 


Commissioners on | 


the American Bar represented 


“a most important progre 


of arbitration.” action culminated 


years of serious and planning 


on the part of advocates of arbitration and 
the document drafted by the 
m 1955 reflected the 
conflicting viewpoints of labor and manage 
those 


commiussione! 
inevitably sometimes 


ment representatives as well as of 
commercial 
that 


not 


whose primary concern was 


arbitration. As was predicted at time 
the did 


on the contrary, discussions continued 


adoption of uniform law end 
debate ; 
at an accelerated pace 

pro and con, appeared in 
Northeastern 
American Bar 
Hartford, devoted 
a special panel to full and searching exami 
the uniform act; the 
Committee of the National 


? 
Arbitrators studied the document and issued 


Several articles, 
the .LABor LAW JOURNAL; the 
Regional Meeting of the 
Association, assembled in 
nation of Legislative 
Academy o 


44 


report with 
labor-management arbi 
West Coast, the Labor 
the University of 
critical 


an adverse respect to some 
provisions affecting 
and on the 
Relations Institute of 


Calitornia 


tration 


made some comments 


and suggestions for improvement These 
formal expressions which 
the 


also 


were some of the 
followed the 


last 


action ol commissioners 


year here was discussion a 


informal meetings and in correspondence, 


all directed at 


wor kable 


making the uniform law a 


more document 


W hile 
under 


that principal 
tances pe! 


many ections ot the law came 


scrutiny, it soon became apparent 


concern was with Section 


12, which de scribe the circum 
courts to vacate arbitral award 
the 


rave parties too 


mitting 
many that the act 
latitude 


vho didn’t quite iwree 


It was opinion of 


much in attacking 


awards Even some 
with that 
draftsmanship was 


ut, for ms 


improved 


possible It wa pe inted 


position ce nceded that 


incompletene 
Vagueness < an ; ard need not lead t 
had provided, but 


remanding the case 


vacation, as Section 12 


( ould be 


to arbitrators 


corrected by 
under Section 13 


All suggested changes were communicated 


to Maynard E. Pirsig 
Special Committee on [ 
Act oft the 
State Laws in 
which took pl: 
in Dallas All = the 


isiderable 


chairman of the 
Arbitrati 


nmitorm 


niform 
ommissioners on [| 
this vear’s meeting, 


veek of August 20 


correspondence was 


advance of 
ice the 


reviewed and cot time was spent 


in discussion As a result, Section 12 was 


rewritten, reducing from seven to five the 


circumstances which permit 


Phe 
with the deleted phrases show: 


number of 


vacation of awards amended 
Section 12, 


in italics, 


part ol! 


follows 


Award (a) 


Upon application of a party, the court shall 


now reads das 


“Section 12—Vacating an 
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an award ere 1) The award amet! 
| lo 1 better 


by ( 


traud of ther 
evident Li \ did | 
nted as 

arbitra 


Vacate 
procured 
undue means; 
tiality by an 
neutral or corruption 
misconduct 
3) The 


orruption, 
(2) There was 


arbitrator appo 


in any oO 


prejudicing 
party arbitrato 
wy rendered an awari 


f 
iT (4) The award is 


poli 
incomplete that it cannot 


retuse¢ d 


The arbitrators 


upon sufficient 


hearing 
theretor or retused t 
controve 


award erroneous 
uth he part of the arbitrators 
arbitration agreement ar 

secly determine: 
Section 2 and the 
in the arbitrate 


objection 


the effect ft tl 
] 


or modern 


evaluating 


basi premise 


urity the 


ration of arbitration by 
dern economic life 
be able to enforce 


the courts, i 


they mu 


actio initiated 
arbitration ¢ 
nature arbitration 
impli at court 


remedi 
r? 


procedures the parti 
but 


their contract) 
ise interiere it 
letermine whether 


mn 


equirement 


rt Arbitrat 


ntinue 


mprovemer 


Arbitration 





Cy la Tour 


Fiat-bottomed boats wait in rivers 
and channels while giant cranes fill 
their holds with precious iron ore. 
Once filled, the boats will steam out 
into the Great Lakes to carry their 
cargoes to the large smelting fur- 
naces in our Middle West. Nearly 75 
million tons of iron ore are carried 
by these vessels each year making 
our five Great Lakes the world's 
busiest and most productive inland 
waterway system. 





based 


Arbitration Act, 


the con 


“T] The Uniform 
as it 18 upon years ol 
tucdies 


experience in 
duet of arbitration, of court decisions 
and of all arbitration acts, should be carefully 
considered by professional, business and labor 
organizations, as well as by legislators, to the 
end that all states will adopt a 


procedure for the 


standardized 
voluntary submission of dis 
putes for prompt and inexpensive determination 


by arbitration.” 


State Compels Interstate Employer 
to Arbitrate 


The following case reminds us of the 
which hold 


own wrong 


that one can 
not profit trom his Vullu 
commodum capere potest de injuria sua propria 


maxim of equity 


refused to submit a 


as prov ided for 


An employer who 


grievance to arbitration, 
under an existing union contract, urged a 
Pennsylvania court to jurisdiction 
when the union attempted to compel arbi 


that as 


de line 


tration. The employer contended 
he was engaged in interstate commerce, his 
to arbitrate amounted to an unfair 
the National Labor 


National 


refusal 
under 
that 


labor practice 


Relations Act only the 


and 


46 


Board had jurisdiction ot 
Upholsterers’ Internationa 
Hoffman Stratford 
Lapor Cases § 70,271 


Relations 
such conduct 
Local 101 7 

Corporation, 31 


Labor 


Furniture 


The union had brought an action to com 
pel arbitration pursuant to a written agree 
which had a compulsory arbitration 
provision for the all disputes 
arising between the An employee 
grievance over the ability of an injured em 
to perform the services required by 


ment 
settlement of 


parti Ss 


ployee 
his job classification, precipitated this ac- 


employer atiempted to profit by 
claiming that his 


tion he 


his re 
failure to arbitrate was an unfair labor pra 
tice within the NLRB’s exclusive jurisdictior 


tusal to arbitrate by 


The state court had only to rule on whether 
the failure to arbitrate was an unfair labor 
practice within the of the NLRA, as 
amended, for there was state statutory basis 


scope 
for compulsion of arbitration under an ex 
court examined what 
oO be employer 
that 
Statutory enact 


isting agreement. The 
other jurisdictions have held 


unfair labor practices anc concluded 


upon review ot the pertinent 


ments and the judicial imterpretations the 


employer's refusal was not an unfair labor 


1 


practice within the meaning of the ac 


Arbitration Outlives 
Corporate Dissolution 


attempted to rely upon its 
the arbitration of a 


\ corporation 
dissolution as a bar to 
prior mm time 


the corpo 


labor dispute which arose 


the dissolution In this case 


ration Was a party to a union contract 


which provided for the arbitration of “any 


complaint, grievance, demand or disput 


arising under, out of or in connection 


or in relation to I the contract |.” [he 


secretary 


corporation was dissolved by the 


of state prior to the serving of notice ot 


intention to arbitrate a dispute arising 


under the collective bargaining agreement 


which contained the provision for arbitratior 


held 
that 


that, thoug! 


there was no cor 


The state court even 
the facts 


poration im existence at the 


indicated 
time otf service 
of intention to arbitrate, to allow such a 
vould open the door to a 
1 


defense to stand 
“colorable practice - employe rs who nee: 
their obligation 


only to dissolve to avoid 


under their contracts Che corporation la 
of the 


solutions to be a 


state did not intend voluntary dis 


vehicle for avoiding pre 


I 
1 
I 


contractual obligations in thi 
the arbitration of 
Delphi Manufacturing Company v. Rosen 
hlum, 31 LApoxr Cases § 70,292, and Kosoff 


Jones, 18 Lapor Cases { 65,736 


existing 


instance, a prior dispute 
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CURRENT LITERATURE 
in the Labor Field 








Production Handbook 


Foundations of Productivity Analyst 
Guides to Economic Theory and Managerial 
Control. Bela Gold. University 
burgh Press, 3309 Cathedral of 


? 


Pittsburg! 13, Pennsylvania 


primary purpose of this study 
more effective guides th: 
available to the analysis ar 
trol of actual productivity adjustmen 
The author is an associate profe 
ic research at 
Pittsburg] The coverag 
| beyond the usual emp! 
on measurement issues to provid a 
prehensive appraisal of the sources 
and effects of changes in product 
Lop management men, production execu 
tives, comptrollers and economic analy 
industry will find that t 
been developed 
in appraising past perlormance 
alyzing current problems and timating 
yrospective needs 
The belief that 
lor any increase 
as well as capital has led to 
ment of varied and complex formulas 
the estimation of such changes Phe 
mary components ot productivity 
| the author explains, 
of productivity of t 


lest 


ry employee 
ct labor inputs 
rr with each 
of productivity 


Che autl 





A situation has arisen under this program 
which is almost as bad as the one caused 
by the many hundreds of thousands of 
illegal wetbacks who entered this country 
prior to the adoption of this program. The 
United States Department of Labor and 
the federal and state employment agencies 
administer the importation program and 
theoretically represent the “stranger in our 
fields.” The quality of the job these agencies 
are doing is questioned by this report. The 
author spent four months on a field survey 
the abuses of the legal and 
economic rights of Mexican nationals, at 
tributable to noncompliance with the law 
There is no union 


documenting 


by American employers 
representation and the employer is usually 
represented by an association formed for 
the purpose of importing, housing, feeding 
and supervising workers. But noncompli 
ance continues to grow, due in part to the 
lack of sufficient compliance officers on the 


staff of the Department of Labor 


In theory the imported farm hand is 
a wide and solid base of personal 
security and dignity the 


United States Constitution and its recogni 


afforded 
predicated on 
tion of civil liberties, the specific economi 
granted by the international 
ment the individual 
well as the provisions of state laws and the 


rights agree 


and work contract, as 
obligation of private company employers to 
care tor the bracero in and dis 
ability. Yet the Mexican’s position is unique 
Though afforded all these rights, noncom- 
pliance with these requirements has left the 
like “a chicken in another 


sic kness 


bracero feeling 
; ” 
rooster’s yard 


The results of the survey, made possible 
by a grant-in-aid by the Fund for the 
Republic, indicate that there are numerous 
violations of the record 
keeping and recording of deductions from 
wages. Wages in many instances are not 
equal (as required) to those paid to domes- 
tic farm hands for like work In many 
instances, the Mexican is alternated between 
hourly wage rates, when the crops are easy 
to pick, when the 
fruit of difficult to 
pay 


requirements of 


and piecework rates, 
season is 
times the 
fields 


and 


vegetable in 
Many 


between 


rate 
the 
the 
this 


gather type of 


and time of 


unknown to 


alternates 
day, unannounced 
worker. Housing 
temporary worker are often below the grade 


for. Had 


a few instances or, at 


and tood provided 
facts 


worst, 


expressly provided these 


arisen in but 
in isolated areas, the survey's results would 
However, as the 


be valuable nonetheless 


survey indicates by documentary evidence, 


48 


bracer 
than the 
Grapes 


interviews with the 
the 


report 


pictures and 


these abuses are rule rather 
exception. The 


of Wrath documentary 


reads like a 


viola 


Mexi 


The conclusion is inescapable. The 


The 


tions are knowingly committed 


can, due to the brevity of his work contract, 
The em 


not exert his 
ployer can continue to operate in his 
illegal fashion 


more Mexicans 


does prerogatives 


higl 


there 
wait 


handed and because 
are considerably 


opportunity—no 


just 
ing for the matter how 
clouded—to come and work in this count 

Mr Galarza’s that the 
rights provided workers art 
in effect field 


and Heia 
experience 


report indicates 
contract 


the 


the 


nullified by record 


Militant Union 


The West Coast 


Industrial 


Union on the 
J. B. Gillingham. Institute of 
Relations, 201 California Hall, 
of California, Berkeley, California 


Teamster 


University 
1956. 90 
pages 50¢. 
This study of the 
the West Coast is the ninth in a 
reports being published by the Institute of 
Industrial Relations of the University of 
California, with individual West 
Coast bargaining situations, Professor Gil 
lingham observes that the Teamsters is one 


Teamsters union on 


series ot 


dealing 


of the most powerful unions on the West 
Coast and one of the most rapidly growing 
unions in the United States. Atten 
devoted to some of the principal 
characteristics of the union: the 
of its jurisdiction, its structural adaptation 


entire 


tion 1s 
dynami Ss 


to new conditions, its emphasis upon multi 
employer bargaining, the wage policies 

sued, the approach to inside-outside worker 
differentials, the development of a uniform 
system of fringe benefits, the concern for 
contract adherence and the special programs 


developed to stabilize competitive industries 
concerns 


study 
with othe 


this 
relations 


The central focus of 
the Teamsters 


unions, described by the 


union 
author as “one of 
the most controversial and most frequently 
aspects of Teamsters Union be- 
havior.” Three disputes—with the Brewery 
Workers, the Warehousemen and the Ma 


“empirical” matter for 


discusse d 


chinists—provide the 
an analysis of the jurisdictional attitudes, 
policies and tactics of the labor rganiza 
tion. The author firmly that the 
Teamsters’ agressive behavior differed from 
other 


believes 


what might be expected of most 


American 
According to the observations of the 


unions in degree rather than in 


kind 
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Clark Ker 


reasons for this are found in the 


editors, and Curtis Aller, tl 


derived from tha 
union’s position with othe 


Strict 


vast economic power 


labor organiza 
the othcial 


tions, its adherence to 


theory of jurisdictional rights and the vigor 


ous applicati n of these classical 


by Dave Beck 


The position of the Teamsters with respe 
to other organizations’ picket lines is on 
either supporting or violating the 
but the “luxury” of 


is not possible. In 


line, 


resolving this t 
relationshy 


out ot 
i 


federations and in tl 


others arising its 


and 
with 
p< litical 


State 
the 
motivated by 


city and 


sphere Teamsters union 


been what it considers t 


its own legitimate self-interest 
Past difficulties 


resolve themselves now tl 


with other unions 
at a large segn 


The Tea 


the 


of organized labor has merged 


ould bring 
but the 


ters ¢ much strength 


cone lude s 


author 
vet de idle 


federation, 


the Teamsters ma 


mentioned self-interest will dictate 


lead 


a separate rol 


leamsters’ 


AFL 


Goctrines 


pic ke t 


e Fall of a Maritime 
Labor Relations Review, ¢ 


Union Contract Enforcement 
attitude of the Missouri 


the rights t unt 


Ictober 


’ 
t 


State 
Spect te 
on collective bargaining can 
in the 


rds 


Suc 


author’ 


I 
r 


t 


remaining neutral 


question 


new 





ARTICLES 





1955 NLRI 
election to determine 


r West ¢ 


the 


Life of a Union . . . In 


delayed 


bargaini k 


a long 
agent It 
Phe 
important 
the 


nion of 


proper 
maritime stewards victory 
AFL had tw 

it wrote an id to lengtl 


National | Marine 


an independent union 


sic s effect 


f the 
Steward 
the 


territ 


been primary union in this particu 
labor ry, for mor 

and, second, the AFI 

the West Coast stewar! 

NUMCS had been affiliated 

back in 1901 In 1930 the 

lot with the fledgling CIO 


as expelled in r alleged ¢ 


broug 
d full circle 
with the 
unior 
Irom 
ommunt 
domination 
lhe sels 
economist, poses an 
ve tions of interest. How 
NI able I 
time oncerted 


and w does 


author al a Record, former 


to withstand for su 
attacks from 
the 

r xpulsion irom 
membership voted 
Vhis 


the ste 


one ex plain 


after union 
CIO, at least half the 
r left article chart 
the 


federation of t 


wing leadership’ 


vards to the 


albeit 


return voyage ot 
' 
} 


original affiliation 


Marine Cook 


cir 
in a different yn, the 


Stewards-AFl 


unit 


Record, 


Books . Articles 


{ 


a 
m by 


Industria 


19 f) 





Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 
AFL-CIO Convention. — Januar) 


California State Council of 


Fresno, California 


Unemployment Insurance 


Beginning the first of the year, in- 
creased contributions are required of 
New York employers who entered the 
state system before July 1, 1955. 
Under a provision of law described by tl 
New Yorl Industrial Commissioner 
‘actuarial 0,000 New Yorl 


employer will have to pay an “extra 


state 
as an ibsurdity,” 1 
State 
and unnecessary unemploy 
tax in 1957.” The state 
head aid that the ba 
225,000 firm 


0.5 to 2.7 per 


ment msurance 


labor cle pal time! 


ubye ct to 
cent 


an actuarial absurdity 
extra 0.3 pet cent ti: 


quire an 


that came into the unemployment imsurance 


tem betore July 1, 19 Firms recently 


admitted to coverage, about 7 000 of then 


for experience rating 


' ' 
not eligible | 
automatically 

»7 per cent 


extra a 


lhe extra 0.3 pet 
al 1, 1957, and the 
employers will be compelled 


year were attributed to the 


firms im the state with trequent 


turnover contributed millior 
than wa needed to 
mimet 


York 


employee 
Association of Ne 
Lubis 


would not have 


former 


Industry 


said that the 


missronel I 
been required hi 


legislature acted upon a request 
rating provisions of the Stat: 


Insurance lay 


the « xperience 
Une mployme nt 


50 


formula whuicl 
1957,” sai 


‘measures nothing more 


mathematical 
ax ncreas¢ in 


commissionet 
the extent to hich the employees 


tain individual firms have been dri 
more in benef than their employer 


he added 


a measure 


paid in interestin 


AC ade ii 


rr it ability te 
| 


ranice hat 


reported t 
unstable empl 
$77 million t 
ployment their 
e! Phe 


tantive cl 


gested these 
f I he financial prov 
t the s aw W rite 
employer 
lratts 
putation 
many 
dratt mi 
computath 
lucing tl 
ncreas¢ 
ntribut 


6 


idequate reserve 1s 


t ' | 
hy 0 ‘ CMplo 
mpl 
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Welfare Fund Contributions 
Employer contributions to a union wel- 
fare fund were given a partial priority 
over claims of general creditors in a 
federal bankruptcy proceeding. 


laims for unpaid contributi 


Women Under 65 Eligible 
for Social Security Benefits 


Social Security Administration claims 
that one third of those who could get 
benefits for November, 1956, are 


already receiving checks 


Rank and File 





benefit, 


increased 


monthly 
will 
Once 


62 to 


amount 


age 


the 


getting her 
the check 


amount 


Start 
ol be 
pecified payment 


the 


at hgure 


by a 
however 
at tl 


beneficiary 


begin at a reduced amount, 


monthly amount will continue 


even after the woman reaches 


age 65 


back 


many ads 


I he indicated that 


benefits « 


commissioner 
he 


the 


an paid 1or a 
a claim 18 made 
November, 1956 


Octobe r, 


months before time 


not for months before 
filed a late a 


paid bach to 


a claim 1 


benefits can be November, 


Bribe Ban Applies to 
Welfare Fund Trustee 


Recent case illustrates necessity of ade- 
quately regulating welfare funds for 
mutual protection of employer-contribu- 
tors and employee-beneficiaries 


“The 
recent years 
the 
duty 
look 
York 
belief 
agamst a 
ed of 


influence his 


velfare funds in 
untold 
tees, charged 
protecting the beneficiaries who 
” The New 


funds for 
which expressed thi 


rapid growth of 
millions 1 


the 


has placed 


hands tru with 
oO! 


to these 


of 


benefit 


criminal court 


nevertheless dismissed the indictment 


labor repre entative who Wa 


accu having accepted a_ bribe to 


decisi trustee of 
tlento 
held t 


fund 


ms as a 
fund (People v. ¢ 
The court 
elfare 

distinct 


union wellare 
LABor Cases € 69,232) 
a trustec and 


oy a union 


labor entative legal en 
titi 
both 
Was a 
othicer 
by a 


not it 


repre are 


even though the ame person acts In 
the accused 
virtue his 


A\ ce ptance 


In this case 


ot 


capaciti 


trustee by being at 
ola bribe 
but 


his actions 


of the 
labor 
the 


as a trustec 


Phe 


veale d, and the 


union 
representative is a crime, 


bribe was to influence 


of the indictment was ap 
ippellate court 


{ 69,784) 


dismissal 


; ” 
affirmed 4 


J 
| ARBOR (CASES Acceptance ot! a 


bribe to influence one as a trustee was not 


an offense under the law making it a crime 


sentative 
Cilento’ 
indictment may 


to accept a bribe as a labor 


“No 


conduct 


repre 


matter how reprehensible 
been the 


do 


the 


may have 
within 
that 


‘I he re 


the ap 


not 
statute, 


acts 
of 
strictly 


not stand if his come 
the 
statute must 


should be 


pellate court, 


four corners 1or 


be 


ome 


construed 


mean continued 
“of punishing one committing 
with which Cilento 
do to 


of a fund 


such as that 
but 
separation 


an offense 


is charged, unless we violence 


the 
from a union, we may not punish under this 


statutory welfare 


section of the law 


52 


The appellate court then cited the New 
York State 
vetoing a bill that was passed by the legis 
in 1955 which regulated welfare funds 
in the New York State 
1955 “There is 


union 


Governor’s memorandum, in 
lature 
and which appeared 
Manual for 

the bill 


interest 


Legislative 


no prohibition in against a 


m insurance 
insurer, of 
The bill 


usual consequences 


court 


officer having an an 


avency, brokerage firm or against 


haring commissions permits 
the 


Phe 


the 


lrustee to avoid 
that 
that 
sted 
malfeasance 


funds 


of misconduct.” reasoned 


it was implicit i memorandum 


there was recognition that nothing ex! 
the existing | 


in to prevent 


i 
by a trustee in dealing with welfare 


The high of the 
Appeals, finally settled 
Lapor Cases { 70,321) 
uld be 1 


elected 


state, the Court 
the matter 


and held th: 


stated 


court 


indictment she ein 


cused was an othicial of the 


its general secretary-treasurer, and 


j 


labor representative in that capacity 


court reasoned that if, as a labor repre 
und 
found to 
pect to influencing hi 
then it 


be fe ruilty of violation 


be 
accepted money in re 
labor 


certained what the 


tive, 


the 


May 
if he 


one 


law have solicited 


ictS as a representative, mu 
duties 
a representative 
" yuund that it 
incumbent upon the secretary 
hice to 


ve lfare tu d 


srt ? 

virtue of hi be a 
union 
Section 380 

“any” of the 
make 


sentative and 


bet rendered fe 
the 


lutie Ss re nde re d which 


distinction een duties 


ot union membership it 
benefit 


ficiaries ol 


benefit 
may a bri 


oup su h as the bene 
quirement to which 
look is that 


| 
pon ail 


he only re 


ve enactment the 
abor 
a union officer 
a held to be 
an officer would a 


positi 


uty imposed u representatn 


ition a and 
fund 

Resignation as 

matically terminate ones 

trustee of this welfare fund 
, a : 


concluded ie court is that a 


IS tpso 


representative, 


a duty as trustee facto a 


a duty as a labor 


greater includes the lesse: 


Phe 


never 


t argued that the 


380 to co 


defenda 
section 


intended 


riow presented and 
ited by the 


the 


factual situation 


this was demonst1 amendment 


made subsequent to dismissal of the 


lower court. The amend 
provides that “Any duly 


lab« iT 


tment by the 
to the 
appointed representative ota 


indi 
ment law 


organ 
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ization or any appointed trustee or other 
ippointed representative of an emplo 
tre fund who 

upon any 


solicits r accepts 
agreen 


uenced 


New York Welfare Funds 


safeguards the ad- 


New law which 


ministration of employee welfare funds 


becomes operative. 


Rank and File 











act than those Cases, 


Or any intention ot Congre 


warranted 
ourt also cited BRT 7 Toled 


Western Ratlroad 
of this statement 


vealed im the act, 


The ( 
Peoria ¢€ Company it 
Suppo! 
of that decision give 
The Court there 
Railway Labor Act wa 
the nonjudicial proce 
tf negotiation, mediation and arbitra 
the labor 
General ( 
sed 
» certification of the bargaining 
the NMB, 


other 


nothing to justily 


that broad Vic aid 
the 


use oft 


poli y ol 


OuUurARe 


tion for adjustment of 


dispute 


there cited the 


mmmittes 


we have discu related 


represel 


tatives by and ha nothing to ce 
vith these 


the NRAB 
The cited ORT 7 


pre Agency,” but in that case 


had sought to 


types of di 


putes or witl 


Railway ba 
the 
mdividual 
in derogation of the co 
Action 

1926," itl 


the 


Court also 
el plo eT 


make contract 


vith its employes | 


lective 


bargaining agreement 
the act ot 
Then in 1935, after 
the di 
had 
After 

Action wa 


entorce the aw 


first broudrht under 
ut avails 
the act,’ 


NRAB 


amended act 


amend 


ment ol pute 


Va relerres 


the which been cre ited ul 
arious Neca! 
taker 


ard 


al award Wa made 


district court to 


hie 


and 


Supreme Court the 


upheld 

aid 
Company did not 
epre 

notihed 


vhicl 


sentative 


and dealt 


matter from an employee’ 


view may not be exc ptional or 


taking 


provide a leverage lotr 
‘ ot the 


collective 


contract 


said by the Cot 


VLRB 


may no 


In other vords, as 


ase Company decided t 


the employe 
al contracts in conflict 


le cetive bargaining ayrcetret! 


With the broad statement « 
Court 
surprising to 
further 


the 
vl ! W ¢ ha ( noted above 
find 


expanding the 


Supret 


the Court sm 


trom that of perm 


Cited at 
Cited at 


footnote 10 
footnote & 
‘Cited at footnote 11 
‘44 Stat. 582 

45 USC Sec. 151 
“8 LABOR CASES © 51 
Cited at footnote 1 


However, a study 


clusive ju 
on facts 
being that of carrie! 
with the 
of Railway 
the 


oncerning the 


collective avreements 
the Brotherhood 


pute 


lerks 


arose between two unions 


carrier ¢ Scope ot ther 


ments invoking the jurisdictior 
railroad filed for 


New York St: 


interpretation 


Instead of 
NRAB, the 


y judgment in the 


of the 
tor 
asking to! an 


court complied and interpre 


tracts as the railroad hi 
affirmed | 
Appeals 


Supreme 


judgment wa 


( ourt oft rom 


ivreement 


ting 


Wig bars ill 
vould ha 
spective in 
its empl 
accepted 


rt 
i ‘ 


‘ ywointe l 
holding 


mconsistent 


‘Cited at 

'16 
(1949) 

17 LABOR ( 
(1949) 


footnote 
LABOR CASE 


ASES 
15 USC Sec 51 
Cited at footnote 
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damage 
ment 


may 


above 
We hold 
adjust 2g 


my 


meaning dispute 


req 
footnote Z 
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“The Board has operated without giving 
individuals a chance to be heard unless they 


were represented by unions.” 
The Justice also noted 


“Most 


relief for a 


important, the statute provides no 


petitioning party—be he union, 
against an erroneou 
This Court 


rights of minorities 


individual or carrier 


order of the Joard may be 
hard put to protect the 
under these circumstances.” 


He cited the Steele case.” where the 


Court had to brush aside the 


s| hat, 
in the Court’s ruling, but we 
such an adminis 
touched on 


Board 


of course, 1s the greatest defect 


cannot ignore 


the injustice involved in 


procedure The Justice 
quoted above. However, the Court 
length in the Steele case 


he Ww 


trative 
thi , a 
had discussed it at 
It is a little difficult to 
with this experience, the Court 


to give 


understand 
was willing 


the Board such broad jurisdiction, 


depriving the courts of necessary power 


in the Steele case the 
utter 


when Board had 


down im such failure and wa 
affording a 


Justice said 


fallen 
incapable of proper remedy 


Concluding, the 


Vhen Congress has created these ad 


ministrative agencies and special courts, it 


has carefully outlined their powers, pro 


vided stated protections for individual rights, 


and ha furnished neutral officials But 


although 
provided, the Court 


here, none of these protections 


have been finds an 
underlying purpose in Congress to abolish 


without discussion, judicial jurisdiction.” 


The UROC Decisions 


With this rather hurried 
cases prior to 1951, let us 
the series of decisions handed down since the 


survey of the 
turn now to 
union-shop amendment to 
Public 914, 


CasCS because 


passage of the 
the Railway Labor Act, 

referred to as the URO¢ 
they were brought by empioyees who had 
joined the United Railroad Operating Crafts 
effort to their employment 
dismissal for 
ot dis 


Law 


protect 
nonmembership. Due 


nm an 
trom 


tO various Case atistaction about the 


amendment, a 
members of the older 
abandoned the 


time of the passage of the 
number ot 
the brotherhood 
of membership in those 
formed the UROC, an industrial 


with the craft 


large 

unions, 
security organiza 
tions and 
union as contrasted 


type ol 
brotherho« xls, and 


character of the 


sought 


recognition as the representative of the 


* Cited at footnote 4 
” Cited at footnote 4 


56 


employees on various railroads. On a few 
railroads or divisions they secured bargain 
ing rights, but in most part they 
unsuccessful. In 1952, the 
this upstart union 
enmity oft 


were 
unions sought 
to destroy which had 
incurred the nearly all of the 
old established unions by 
all, in seeking members from various crafts, 
Me mbers 
for nonmember 


seek 


nave no 


challenging them 


claiming bargaining rights 


UROC 


upon 


and 
were cited 
their failure to 


although We 


of the 
ship and, Imine 
reinstatement, 
they would 


time if they had applied, 


diate 


have been re 


knowledge that 
instated at that 
the processes provided under the c 


mtracts 


were set in motion to bring about their 
discharge 


The 


ship might not be 


amendment provided that member 


required as a “condition 


of employment with respect to employee 


to whom membership is not available upon 
the same terms and conditions as are gen 
other 
identical wit! 
Relations 


carries the 


erally applicable to any membet 
Ihis 
ot the 
section 
tent that unions 
deny membership for any reason other 

imitiation tt 


language is nearly 
Labor Management 
s ( b)2,° 


and Salrie 


shall not be permitted 


failure to pay periodic dues, 
and, under this 
not including fines and penalties, and 
Radio Of 


union retuses 


amendme nt, assessments 
ther 
discharge See the 
If the 


nevertheless ac 


demand their 
ficers case, cited below 
membership, then it must 
employee fellow employee 


cept the as a 


Che amendment also provided that 
labor o1 


pursuant 


requirement of membership in a 
reement made 
shall be satisfied if 
hold « 
the labor organiza 
organized 
"Ty 


ganization in an ag 
to subparagrap! (a) 
said employee shall acquire mem 
bership in any one of 
national in scope, 
with this Act 


different 


tions, 
act ordane e 
pattern in 


provision established a 


ts requirements from those existing in plant 
all employees in the 


to be 


union shops in that 
bargaining unit did not have 
ot the certified union if they 
“national in 
to that situati 


trades wl 


member 
were member 


of another unior scope.” It 
comparable 


building 


probably more 


existing in the 
membership is according to craft, 


employees of an employer do not 


union, but to the uni 


Although org 


railroad unions is 


be long to one 


senting the cratt 


base (l 


ot most ot the 


cratt of there iS Sore overl: 


which sometimes permits a member 


cratt a choice of unions 


” Pub. L. 101, 80th Cong lst Ses 1947 
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Under this amendment, any employees _ the railroad had 
f labor unions described f the UROM 


who are members o 


as “national in scope” at the time the union members of the 


entered nmto are not required to had exercised 


shop is tl 


become members of the organization, hold becoming member 


Weyer and the 


g representation rights in the unit 
t 


ployees who are not members of complaint o1 
union “national in scope” do have to XC and individual 
the certified union, but nevertheless may adequate remedy 


later change their membership to anothe 
union. The act does not define this term 


im} 
, ‘ 
matte! 


although, as we Shall see, it does provide \ I ubject 


machinery for determining whether a union 


s “national in scope ; It is th 


however, to afford a definition 
the injury to tl 
relied on membership 
mm “national it scop 
the requirement of mem 
certified unio1 


he 


building trades there will 
members of a number ot 
r one employer Chere 

if 


trade is represented by 


vill bargain for the memb« 


bargaining 
and a>» : 
unit, regardle 

Irie mibe I 


union may sent memb« 


unl 
levance 
members « ie other 
become member 


have 


chairman ILF& 
transcript hearing on appeals 
hio and BLF&E jZaltimore & 
' 


Oo F 
Building Jaltimore Maryland December 
+¢ 


4. before George Herbig, hearing officer 
223 LABOR CASES © 67,545, 115 F 1} 
iff'd. 23 LaBor CASES ° 67,685 


(1953 
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BRT, the union holding the 
too, the 
The 


membership in | 


in the 


and there union demanded thei 


stood on then 
that it 


there 


discharge plaintiffs 
ROC 


“national in 


contending 


was a union scope” and 


tore that they were exempt trom being 


BRI 


other 


required to join the The agreement 


Va imilar to the agreements, using 


the language of the act, and relieved em 
“national in 


BRI 


system board 


ployee members of unior 


cope,” of the necessity of joming the 


\ hearing Wa held before a 


a local board compo ed of representatives 
certined union in 


NRAB, but 


determination whic! 


of the carrier and the 


volved comparable to the wit! 


authority to make 
the URQO¢ 


ni cope . lo tore tall ther 


found not be a union “na 
] 


t11ona wm 
plaintiff 
de lara 


ROC was a unio 


nent discharge by the carrier, the 


commenced an action reque 


tory judgment that the | 


ting a 


“national in scope” and that the agreement 


vas “unenforceable moperative as to 


\ ve 


motion of the 


plaintiff rder Va granted 


on 


training 
union to dismiss the 

, 
order upon heat 


complaint and restraming 


ing, the court granted the motion 


al action to 


lohns case,” tl plaintiff broug!l 


) 
charge becaus« 


enjoin di 
of noncompliance with a union-shop agree 


ment between the defendant railroad and 
the Brotherhood of Locomotive 
Phe defendant union had 1 
vad that the plaintiff’ 


be terminated tor hi 


Engine ers 
rail 


should 


otified the 


r mployme nt 


failure te comply wit! 


the union-shop agreement by failing 1 


maintain membership in a union “national 


in ope “4 In accordance with the prayet 


a temoorary entered 


| myunction 


traming the railroad from 


plaintiff during pendency 


detendant union sought to 


plaint dismissed, but the plaintiff endeav: 


to raise the question of the constitutionalit 


ot the amendment to act. We will not 
that 
far afield but we 
vhich 


jurisdiction of the 


discu question as it would take 


will discus only 


contention 


this question 


Unfortunately, the plaintiffs in the H 


Case apparently contused the court 


arguing that the question of continued 


ployment under a union shop contract 


distinguishable condition 
which latter 


within the 


from “working 
question they assumed to be 
jurisdiction of the NRAB. but 
between the carrier 


only Ss hm I and it 


“45 USCA Sec. 153, Second 
<2, Eleventh (c) 


contract, 


lective ag 


parties 





As one who has served as a judge 
and who has had the benefit of the 
freedom that the courts enjoy from 
political tugging and hauling, there 
is nothing | would like more to see 
in this labor-management field than 
to have all quasi-judicial bodies, such 
as the Labor Board, regarded by the 
public and the politicians essentially 
as courts. —Boyd Leedom 





employees. This permitted it t 
if this were a question of 
tions” it was a dispute growing 
interpretation or application 
Actually 


appli ation ol 


whether these 


bargaining agreement 


question o the 


as to employee 


bers of a union “national in scop 


were not required to join the 


representative by the terms of tl 


ment (ons quently the court 


in determining that the controy 
ut of the 


interpretation r apy 


reements concerning working 


But in this case as in the 


other 


neglected the fundamental requir 
the dispute hes between thi 


employe es 


Chis di pute is to 
nN the | 


ment of 


whether 

LOC complied 

member 

scope” te 

certified 

languag 
ince it mattet 

the imterpretatior applicat 


reemen ( T 


Althoug! 


contained 


hie 


Zricvance 


his term bviously empl 


reement itl he intention tl 
ame meaning as that 
is dependent upon 


ruction tatute, 


violation only 


rthermore ’ iolatior 


dispute een the unior 
between 
and it 
at even i I a grie' 
ot CONE 

“Cited at footnote 4 
Cited at footnote 42 
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tions. It is not a dispute of the employes 
and the employer because the discharge has 
and the 

merely complying that 
It is well known that such pro 
through 


upon in the contract 
with 


been agreed 
employer is 
agreement 

visions are usually compelled 


strikes or the threat of a strike 


should be noted that 
no appeal from the 
parties 


Moreover, it under 


some contracts there is 
final hearing unless agreed to by the 
to the contract, which thus excludes the 
from any right of ap 
action is taken 
a certain number of day 


NRAB’s 


individual employee 
peal, or in some cases unless 


by tl c 


thus excluding the 


The 
by the 


Cadet 1s 


union within 
jurisdiction 


express¢ d 
Pac i fic 
the re 


complaint as 
Northern 


employees’ 
plaintiffs in the 
that the 
taking the 
violate the 
grievance 


withdrew its de 


union, having 


sponsibility and initiative, has 


forced the company to statute 


Thi cannot be reduced to a 
Obviously, if the 
there 


would not act, as it ha no de 


union 
mand, would be no dispute, for the 
carrie.t 
to discharge these employees. This was 
a question of policing the performance 
there sugeves 

statute, and th: 
function. To re 
capitulate the points, The reason 
that this matter should not be submitted 
to the NRAB is that there is no provision 
under the RIA for a dispute, for the 
NRAB has no 
question, as it 1s not a 
cribed in Section 3, First (1) 
an individual’s dispute against the 
NRAB has refused to process 
third, as the 


an agreement, as the court 
but wa 


is the 


a policing of the 


court’s duty and 


they are 


sucl 
jurisdiction as to such 

grievance as d¢ 
second, it is 
union 
and the sucl 


disputes; and court in the 


Wyer™ case questioned, it was a matte! 


already determined by the unions on the 
board before it is 
the act itself 


mining whether the plaintiff 


submitted. Furthermore 


contains a method for deter 


union 1s “na 


tional in scope” as the individual plaintiff 


have claimed. For these reasons, which 


1 


were apparent to the court, it should have 
NRAB did not have juris 


ol dispute had 


realized that the 
diction and, since this type 


not been assigned to that administrative 
jurisdiction 
forth by the 


and the 


retained 
fully set 
Steele case * 


agency, the court 


These grounds were 
Supreme Court in the 
court should have had no uncertainty as to 


what it should do 


* See footnote 52 

”" Cited at footnote 43 

” See case cited at footnote 
note 5 

" Cited at footnote 42 

#45 USCA Sec. 153, First (a), (c) and (f) 


i See also foot 


60 


Wyer case™ did 


for it seeme* 


The court in the 
its attention to the 
the application of the lan 


direct 
Steele case, l 
concerned about 
that 
which it felt paralleled the earliet 
court indicated that 
it was handicapped because the plaintiff had 
that the 


valid as in the Steele case 


guage in case to the circumstances 
before it, 
decision. However, the 


not contended agreement was in 


Apparently the court was unfamiliar with 
Dillard v. Chesapeake && Ohio Railway Com 
pany,” decided five 
in the 
the Court of 
held that the Steele 


months before, where, 


; 


of a discriminatory contrac 
Fourth Circuit 


absence 
A ppe als for the 


case applied, ayving 


‘It is immaterial that the unions in exert 


ing their power to discriminate against the 


negro employee s did not do so by entering 
into a formal bargaining contract. It is 
unlawful use of power vested in the 
by the Railway Labor 
to the jurisdiction of the 


relief, not the 


Act, which give 
court to 


} 


particular form whi 


abuse o! power take a 
he court quoted in its decision the w 


‘Steele case, which clear] 


could 


paragraph trom the 
that the 


administrative 


shows obtan 


plaintiffs 
remedy 
Pacifi 
observed that “This is not a case 

L.& N.R. ( 

‘No claim 


bat Ralning ag 


In the Northern 


and then gives 


that tl 


here Was 


made 
reement 


lawful in terms or effect.” 


the fact 
that 


The court thus overlooked 


the Supreme Court, aiter saying 
collective bargaining agreement 
went on to discuss the remedy 
to such individual employees 


NRAB, and 


miunistrative 


rou! d that 


ly 


there 


remec 


The courts were aware 

facts befor 
to find 

ments for ig¢ ing it. In the 

Railroad case,” ourt discussed it, 


that 


decision governed the 
r} 


and sought fruitlessly 


“the coll 1 agreement was inva 


because the argaining representative 
breached its statutory obligation t 
ent all of the members of the 


race discriminatiot 


(ot course, a we quoted above, | 


( ourt did not limit its comment 


* Cited at footnote 4 
* Cited at footnote 42 
+22 LABOR CASES ° 67,257 Y (2d) 948 
(1952) 
“ Cited at footnote 46 
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We in the Labor Department are 
hired and paid to do a definite job. 
That job is to foster and promote the 
well-being of the working people of 
this country. —Arthur Larson 





minority, but included nonmember 
court of appeals then went on to say 
a violation of duty was held, becaus« 
absence of an adequat administrative ren 


cause 


+} 


On the 
| 


ite 
yom suc 
discusse¢ individual emy 


admunistratn remedy 


S may be 
members 
benefit 


certainly come 


Cited at footnote 65 


* Case cited at footnote 6 
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| 
ana 


vad 


ot the empl yees’ yric¢ 


carrier each union |! the carries ré Adjustment Boaré 


contracts with each union had to be inter an 


preted to determine the claims of the union ee 
y ct 
On the UW 


plaintiffs argued that this wa 


were to agree 

NRAB 

rn 
still 


dispu 


other hand, in the . 
might 


al 


not nave 


properly 


true “nation 


NRA 


in 


scope 


ance or dispute between the carrier and 


| ) 
, 


the 


yuld jurisdictio 


! Oy ischarg or sought to | . 
‘ npl ved discha ed te The meaning of this e 


ince the Carrie. 


charged, 
effected 
The 
Railwa 
wherein 
thie 
to 


at the brotherhood’s « 


CUM «¢ and 


were 0 cited 


the Supreme 


Adjus 


there 


the 


diction 


the 


juri ol 


adjust disputes 


exclusive and that the 


assuming jurisdiction 


locum Case 


that in 


he 
imilar to 


unions, each wit! 


rier which had to be 
union’ mem be 
the 


Railway ¢: 


which 


pertorm work, Similar 
ern 
to interpret the 


In 


urt 


“The 


terpretation ot! 


Penn 
+} 


the 
aid that 


crux ott 


and application 
ubjye t 
the 


hop avreement, a 

Act 

Rail 
hie 


collective 


exclusively to 


oad Adjustment 


interpretatior 


aygrecment 


hop avreement a part, 


only to disputes or grievance 


ol the mterpretation of 


ments between an 


employee and a Ci 
aid 


board | 
the 


(ongress ha ma 


adjustment 
indicate 


court 


nn 


interpretation ol and 


union shop agreement” 
particular ha 


the NRAB 


constructil 


and im every 


act to 


court said im the 


“The contention has been m 
appellant UROC tl 
the 


Statute 


at only the 


powell to determine the me: 


’s language, ‘a labor orga 


tional in scope It appears to u 


at all wl the mear 


Is lo Teason 


a term cannot determined 


footnote 1 
CASES ‘ 


” Cited at 

"18 LABOR 
(1950) 

‘Cited at 


65,695 
footnote 3 


62 


actions | 


len and 


uthern 


tment 


to determine 
entitled te 
the uth 


reque ter 


delegi 


courts 


ining of the 
nization 


it 


na 


there 


plaintiffs 


mig! be the “essence of the 


rie vance” ina broade1 conce 


vance, meaning complaint 


meaning r the tatute 


admunistrativ ‘ 
Union Pactfi f ‘Federal Court 
not charged by ! 


law with the 


partie in 


bargaining 


limited to 
between the 


For I 


tr 
ract 
yees 


it mu 


LU ROKC ! 
accordance 


+} ; 


Al 
decide 


Brotherhood 


there 


whetl 


contract 
raising the 
plaintiffs may served on 

between 
NRAB 


courts 
would 
he matter 
t were ento 
footnote 
footnote 
footnote 
footnote 
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company and the two unions as to which 


union had the right to furnish the conduc 
contracts. It is in such a 


tors under the 


serve a useful 


case that the NRAB might 
purpose, if anywhere, although due to the 


unions on the 
work out that 


tactics employed by the 


board, it does not seem to 


way. The court said 


“The reasoning in the Pitney case was said 
in Slocum v. Delaware, L. & W. R. Co 
to require ‘a denial of power in any court 
to invade the juris 
diction conferred on the Adjustment Board 
by the Railway Labor Act.’” 


state as well as federal 


Of course, there is no invasion of the 
jurisdiction of the board because the NRAB 
had I he 
court, as quoted above, 
NRAB's authority to the 
before the court at that time 
unmistakable intention by the 


Court, in the case so frequently misapplied 


language of the 


no jurisdiction 
limits the 


clearly 
circumstances 
There was an 
Supreme 
by the courts, not to extend the board’s 
authority beyond the adjustment of “griev 
ances and disputes of the type in 


volved,” in the cases which we have been 


discussing herein 


On appeal the Supreme Court affirmed the 
district court’s holding per which 
does not indicate that the Court approved 
regard to the NR AB, in 


1% 


curiam, 


of the ruling with 


preference to the denial of the constitutional 
question, which loomed larger in the lower 


court’s consideration 


On appeal in the Pennsylvania Railroad 


" the circuit court found that 


“In common with other courts which 
have considered the matter, we do not think 
that this 


solved in the court below 


‘| hen 


the same 


properly be re 


question «¢ ould 


the court went demonstrate 


contusion of the other courts 
saying 

“Section 3, First, of the Act conters 
National Railroad Adjustment Board 
over all disputes between car 


out oft 


on the 
jurisdiction 
riers and their employees ‘growing 
rates Of pay, 
" ae 
Board 


primary 


agreements concerning 
working conditions 
thus 


is exclusive 


rules, of 
jurisdiction conterred on the 
That is to say, 
Board.’ 


jurisdiction is exclusive with the 


What the 


the decisions, but its 


court has said is true, under 


application of this 
facts is error. This im 


handle d 


language to these 


portant problem is without ade 


quate consideration of the claim to the 


"Cited at footnote 46 


64 





threat to 
—ILO 


Poverty anywhere is a 
prosperity everywhere. 





The 


quoted section of the act refers to grievances 


court’s relief, or the law involved 
between carriers and their employees grow 
ing out of the interpretation or application 
of the collective agreement. This is clearly 
a dispute between the 
UROC and the union which holds the con 
Of this there can be no real doubt, 
UROC is a 
scope,” its members are 

BRT can do nothing about 
ship or thetr employment. If UROC is not 
virtue o1.1ts 


members of the 


tract 
for if the union “national in 
secure and the 
their member 
such a union, the BRT can by 
contract seek to 
these employees who have failed to join or 
have dropped out of the BRT. Thus, if the 
BRT can prevent such of the 
UROC, it can 
union, torcing these employees to abandon 
the BRT’s rival, and join the BRT to hold 
their jobs the situation in which 
the Pennsylvania Railroad 
not concerned, since its obligations are gov 
the statute 
Moreover, by 
has no responsibility as 


mploye es to make 


force the discharge of 


recognition 


enhance its position as a 


This is 
supposedly 1S 


primarily and prin 


erned by 


cipally contract, as noted 


above, the carrie 
union 


to maintaining membership 


must police the 
that 


membership 


certain 


they are members and keep up thei 


section Fourth of the act bans the 
carrier from interfering with the employees’ 
representative, except to the 


amendment (Sectior , 


choice of their 
extent that the 
Eleventh) 
shop agreement 
act is what the carrier 


permits the conclusion of the 


union Regardless of any 
agreement, the must 
look to for determination of its conduct, for 
it is the act which imposes penalties for it 
violation by the carrier alone. Consequently, 
ince the dispute is not between the carrie 
and 1ts employe es, but between the members 
of the UROC and the BRT, the NRAB has 
no jurisdiction. In Long v. Van Osdale, we 
find a clearly reasoned opinion by the 
Indiana Appellate Court which, though it 

not an official decision, is well worth perus 
ing However, let us note the court’ 


further comment 


individual's compli 
ance or noncompliance with the 
therefore a matter 
System Board to 


“The question of the 
union shop 
agreement Was solely 
within the province of the 


determine in the first instance 


January, 1957 @ Labor Law Journal 





the ori om matte: M 
ble 


his is not true, since 
tor noncompliance, which was determined 
by the carrier's hearing. As a dispute between 


the employee and the union, this matter is 


plaint is against the individual by tl nion prehensi 


not within the statute’s assignment of jurisdi 
tion. Any appeal trom that decision would 


not make it one of the atutory partic 
less, as we have commented I 

is refusing to comply 

mand In that case 

no longer based on’ 

pliance, but the empl vers 


gard of the contract 


Furthermore, 
under the t determination 
question, ) parties recognized are 
new unio an li¢ opponents or 
union, | here no p 
the carrier’ participation Then an 
chosen to decide the tion betwee1 


new union and the ol $ unmistal 


that the dispute is not with the 
] 


Continuing, the court said 


" Board 
have beet required in thi 
the term ‘national in sce 
the status of t employee 
cle scriptive term was not 
f ss whel it nacted 
amendment ne y the parti 
ment her 
the questior 
in scope upon 
ployees directly depend 

determined in 
binding o 

ncept well 
definition under the 


with the indu 


The co 
set ul 
determining 
it ope,” and 
t the NRAB 
to decide he 


that 


dic ates 
NR AB Was 


hence 1s 


1 Or 


‘ 
sident emplé 


ngressional in 
it is the NRAB whicl houl lecide 

= Steele, case cited at footnote 4: Tunstall 1 ern Railway 
Locomotive Firemen & Enginemen, 9 LABOI 
CASES * 51,189, 323 I S. 210: Graham wv. South 
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required in the act, it is a matter which 


should be decided by the court rather than 
by the NRAB. We 


on this above a considerable 


have also commented 
length 


Moreover, the court’s language is very 
The NRAB has only the function 


order to 


loosé 


construe the agreement in deter 


mine the grievances arising from the ap 


plication and interpretation thereof betwee: 
employee There is no 


the carrier and it 


authority to construe it in other re 
It has no 


a dispute 


broad 


gards exclusive jurisdiction 


except as to arising between the 


tatutory 
The 
difficulty of 


and, to 


1 1 
pal i 


Pig tt case discussed the 


lic h a 


court in the 


obtaining determination 
this 
participate in the selection of 


NRAB. The 


activate procedure the union 


must seek to 
representative to the court 


said 


“The 


is that a 


necessal effect of these provisiol 


labor organization, desirous of 


qualifying for the exception to the union 


shop requirement, must also participate in 


the adjustment board machinery before it 


can obtain the required stamp of approva 
from the specific administrative procedure 


provided in Section 153 


The court commented further that wit! 


such a standard of participation, employee 


need not risk seniority or their job by hay 


ing to join a labor organization first and 


then to wait ior a board or court deci wor 


before the status of such rival labor or 


ganization is adjudicated. Obviously, these 


views are contrary to the concepts of demo 


cratic unionism, under which employees ar 


not unduly limited in their choice of a bar 


gaining representative. The RLA shows ne 
intention to hamper employee aims in sucl 
Manner 


fallacy o uch a view ot} 
that if all the 


wait until the union is determined to be 


()t course, the 


the court 1s employees must 


“national in scope,” it ill never have at 
entitle it to be so 


bette: 


membership 


which will 
Dhe employee 5 would be 


they held 


sugee ted in a 


members 
recognized 
protected it dua 


as one court later case 


although 


dual unionism is one of the most 


condemned crimes in the labor unions’ bool 


of crimes Some of the employee s in these 

" 45 USCA 153, First (i) 

“ Alabaugh 1% Baltimore 4, 
Company, 27 LABOR CASES ° 68.523 
1 (1954) 

® Colgate-Palmolive-Peet 
17 LABOR CASES * 65,445, 338 U. S. 355 (1949) 

“See footnote 84 Also, Technicolor Motion 
Picture Corporation, 115 NLRB No. 261 and 


66 


Ohio Railroad 
125 F. Supp 


Company 1 NLRB 


were denied reinstatement because 


cases 
they had membership in another union, yet 
the unions sought their discharge. Prior to 
the passage of the LMRA, the NLRB 
sought to uphold dual unionism at the end of 
the agreement, but the Supreme Court over 
ruled them, as not being protected by that 


LMRA and the 


amendment to the RLA, 


act.” However, under the 
1951 «} op 
dual unionism cannot be 


due 5 


union 
made the basis f 
paid.” 


discharge, if and fees are 


lo guard their right of choice, since the 


e right of choice of their representative 


is essential to any pretense of democrati 


there should be a 


they might join the 


unionism, period when 


new organization (since 


the limitation on their rights is due to the 


inion shop amendment and _ the 


under it) election: if 
group fails to 


the members 


prior to an 
representation 


allowed a 


gain 
certall 


j 


s} Ol ld he 


} 
I 


in which they might be reinstate« 


period 
lhe 


right to change 


right to torm a new union and the 


union” to another 


although the 


irom one 


are protected unde act, 


unions are ( 1e; ot its exercise 


they see traint on thei 


Under the law, unions 
riminate,” but 


stated™ th: 
discriminatior 


term { the 
permitted to di some 
courts erroneously 
might permit this 
the ( language 


is also in conflict with the 


1 
violate specin 


claimed groun 
justincats 


assumed ne 


put forward in support of the 


] } ] 
of unions, and the employees 


of a union. The union shop ts, of course, the 


vice in this ituation 


Moreover, under the type of union 


existing on the railroads, permitting ¢ 
joining 


ms tre equirement ot! 


ur hen the unio! represent 
olidarity 


1 
t claimed 4 


certified 


sought 


does not 
financial 
)f cours compulsory unionism, 
and the need 
| 


inads 


olidarity fictional, 


it, synthetr union no more 


favorable cf relations|! 


vith the « nonmembers 


members thar 


nonunion 


hand ap ol 


organizatiotr by 


Saving 


OTt LABO! 
CASES * 68,111, 34 
" 45 USCA Sec. 15 Eleventh 
™ 45 USCA Sec. 15 Eleventh 
cited at footnote 85 
George Harrison, pp. 20 
hearing on amendment of 


Radio Officers’ Union v. NLRB 
7 U.S. 17 (1954) 
52 
” See case 
”" See testimony of 
21, E29; 3, 69 
1951 of RLA 


senate 
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If our rate of progress remained no 
better than that of the last twenty 
years, it is doubtful that we should 
within any foreseeable future achieve 
a complete and adequate income in- 
surance system in this country. 


—Arthur Larson 





administrati 


1 
the ce 


See footnote 46 
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because it has not previ 
This was com 
that the statute 


be denied merely 
ously been concluded 
mented on at length above, 
does not require that the union have previ 
ously engaged in the selection of the NRAB, 
or that the “national in scope” characte 
have been already indicated. Moreover, the 
court should have protected the plaintiffs’ 
rights pending the decision of the three-man 


board. The court resumed its comment 


“Se 3 of the Act created the 
NR AB, composed of members selected by 
and the national recognized 


toard is given power on peti 


the carriers 
This 


either 


unions 


tion of labor dispute be 


tween an employee and a railroad to decide 


party to a 


the dispute and make awards.’ 


This 
stated, but not on the facts in these cases 
have pointed out, the dispute 
the employes Ss 


statement is true on the facts there 


where, as we 
is between the union and 
The court here, like so many of the courts 
in these UROC cases,” failed to understand 
the basic nature of the dispute. This sup 
lack of membership is a matter to 
which the carrie attention. It is 
the union which brings its complaint before 
the carrier’s official sitting as an impartial 
hearing officer to determine the dispute be 


pos d 


pays no 


tween the union and the individual employee 
or employees as to whether he lacked mem 
bership or not. As we have earlier noted, 
the unions themselves would bar the NRAB 
from processing this matter as it is an indi 
vidual employee's dispute against the union 


The court here reveals its 


and the carrier 
complete lack of understanding of the facts 
and the law 


“The case at bar is one of a great number 
pending, or decided 
prosecuted by UROC 


the discharge ot 


of similar cases now 
within the past year, 
or its members to contest 
its members for noncompliance with union 
shop agreements. In all of these reported 


cases with one exception, the courts have 


held that this 
meaning of Sec. 3, 
that the courts are 


issue is a dispute within the 


First (i) cognizable by 
the Board and without 
jurisdiction.” 

it the other 
tacts 


that 


Che court follows the errors 


courts in neglecting to examine the 

and discovering what is really at issue; 
“a dispute within the meaning 
If the courts had mad 
Steele they 


would have retained jurisdiction 


it was not 
of Sec. 3, First (i) 
a serious study of the 


” 
y 
case, 


“See cases cited at footnotes 42, 43, 44, 45 


and 46 
“ Cited at footnote 4 
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The union contended that since the em 
ployees failed to join the union within the 
60 days statute and the 
agreement, the union had the right to force 


While 


such a 


provided in the 


any time thereafter 
permits 


their discharge 
it 1s that the 
requirement, yet if the 
rights under the exceptions declared in the 
discharged until 
and he is not 


true Statute 


employee claims 


act, he cannot be those 
disproved, 


ri ertified 


exceptions are 
barred from joining the 
long as he is not fired.” 
ing of the union, he is protected from dis 
charge. The that it will 
not take in new members after 60 days, il 
discharged, and 
other em 


union so 


$y such late join 


union cannot Say 


have not been 


it has 


the men 
especially if reinstated 
ployees 

The court in the Pigott case noted that 
the amendment is silent as to the determina 
and logically 


“national in scope,” 


assumed that the provisions in Section 3, 
First (f), (c) and (a) should be l 


It also realistically observed that 


tron of 


applie« 


“It may be assumed that the natural 
hostility of these established unions towards 
towards 


appli 


a ‘new’ union would create a bar 


the objective consideration of such 
cations,” 


It then that the claim of a 
union to participate may be referred 
forth in 
the court 


until that 


points out 
“new” 
to the 
the cited sections 
should 


determination 


Secretary of Labor, as set 
Flere, likewise, 


have retained jurisdiction 


In the Wyer case it was noted also that 
the UROC had no representative on the 
NRAB, and that the UROC had not sought 
to secure representation there as is provided 
First 
“the 


sent 


Section 3, 
that 
they are 


it may under the act, in 
(f). The 
plaintiffs face a 
to the Adjustment 
confronted by the 
effect have 


by complaint to Wyer 


weht on to Say 
hard task if 
Board for 
Brotherhoods 

their 


court 
they will be 


alre ady 


determined 


this situation, it is rather 


that the court should say that 


Recognizing 
extraordinary 
the plaintiffs had to go before a board com 
directly interested in the 


pose d of parties 


court suggested 
their 


language in the 


and whom the 


determined 


outcome 
had 


pecially in 


already position, es 
view of the 
” have quoted above 


 teele case,” which we 


Surely it 1s 
law that anyone 
tribunal 


contrary to our principles of 
submit his case to 


conceded 


must 


such a which the court 


“ Aluminum Workers International Union, 
Local 135, AFL, 112 NLRB, No. 80 
> Cited at footnote 4 
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would be prejudiced. The statement by the 
court that “in view of the fact that I believe 
the Adjustment Board has jurisdiction 
which the Supreme Court has said is ex 
Cant laid bare 
clusive, I am not certain whether there is 


letermination 
room for concern over how the plaintiffs 


vill fare before the Board,” is even more 

amazing. Such a hearing or trial is not due 

process of! law.” lhis appears t 

circumstances, mentioned by the 

Court in the Pitney case, which must have 

been overlooked by the court, where it 

commented that if the statute 1s so obvi 

violated, resulting im a sacrifice of the employees 

of the employees, it would justify tl nter UROC, may 
vention ot a ce ol ul Also, as \ mpliance pre 
noted before, s this was a violation « labor member 
the statute, was a matter tor the cou in competition 
and would not be a matter of a grievan possibility 
under the agreement 1] é 's prejudiced 
indifference to the rights of tl wo! $1 oneou 
hocking for it further 

fantastic thought that eve 

is discharged under a union 


run to court about it 


violation of 

Since when 

much more impo 
vhose rights they mu 
court become callous 
rights? Pe ssibly these 


reader wonder 
Che district court’s decisi 
curiam 


the Pigott case, the court did cons 


the question correctly u to a point 


recognized the errors ot the contention 
a matter for the NRAB, n 
that 
e conflict 
between the established union 
ion, the NRAB is not a competent aget 
review the qualifications | 
rganization With half 
elected \ establishes 


likely 


tem boards 
ested intere 


resuiting ma 


to Say that despite 


laration as t 


be determined 


dec 


See case cited at footnote 
Cited at footnote 3 
“Cited at footnote 6 
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isdiction in the type of case before the 
Court, then, the Supreme Court acknowl 
edged its limitation and said that if it did 
not appear that justice would be performed, 
the court should exercise its equity power 


101 


In the appeal of the Pigott case, the 
majority affirmed the lower court’s holding, 
but Judge Allen in her dissent could not 
accept its disregard of the conflict of inte 


est. She remarked 


‘I see no answer to the proposition that 
the majority openly recognizes and the 
judgment leaves in effect the decision ot 
a system adjustment board, a two member 
tribunal, one member representing the rail 
way and one member a representative ot 
the adverse and hostile appellee union 
which is endeavoring to have these appel 
lants discharged from their employment 
Such a result contravenes the general rule, 
if the judge has a bias or conflict of interest, 
proceedings over which he presides are 


invalid 


Judge Allen’s statement is the only a 
ceptable view. It is most difficult to com 
prehend why the courts in this series ot 
cases strayed so far from fundamental prin 
ciples, and ignored the clear meaning of the 
statute. This is especially true as Section 3 
First (m) makes the NRAB awards “fina 
and binding upon both parties to the dis 
pute, except in so far as they shall contan 
a money award.” However, even if there 
were an appeal, why should a party be sub 
jected to this travesty by being required to 
appear before a board acknowledged to be 


prejudiced 


In two other cases we have the employes 
no longer standing upon their membershiy 
in the UROC, claiming it to be a union 
“national in scope,” but seeking reinstate 
ment in the certified union, with the union 
denying reinstatement, but nevertheless de 
manding their discharge Im the st, 
Bohnen v. Baltimore & Ohio Chicago Term 
nal Ratlroad Company,” the district court 
stated that the gravamen of the plaintiffs’ 
complaint was that the detendant refused 
reinstatement to those members of the 
UROC who were active in that union, and 
accepted those who were not active rhis 
the plaintiffs claimed constituted discrimi 
nation,” and that therefore thei scharge 
was a violation of Section 2, Eleventh of 
the act, since the cause of their nonmember 
ship in the BRT was due to the policy of 
the union not to reinstate them because of 

Cited at footnote 44 

LABOR CASES ° 68.840, 125 F. Supp. 463 
(1954) = 


70 


their previous activities in the URO¢ Fi 


tl 


WwW 


the bargaining representative, and therefor 


ier, it was charged that their discharge 


as the result of 


the district court 


is 
tl 


sue an injunctij 


1e Steele case 


The court note 


hostile discrimination 


had initial jurisdiction 


d 


inder the principle 


the unio hop 


ment, quoted from it and observe: 


pi 
ré 
ac 
th 
ta 


court proceeded to 


th 


ab 


the 


In 
In 
Tt 
aX 
an 
mit 
Be 

et 


Ovisions were 


i! 


] 


accordance 


quirements of Section 2, Elevent! 


t. The court apparently did not recognize 


at these provisions were substantial qi 


tions trom the 


wording ot the i 


remark thi 


“When the provisions ot 
are taken into consideration 


out 1s conduct 


accordance wit! 


other words, 1 


{ 


defendant railroad 


the 


I 


an interpretation 


at what the plaintiffs are 


the Bre 
which they 


terms of the 


a dispute growi 


reement oncerning 


d therefore i the 


ist he brought 
ard under Sec 


tlement 


The plaintiffs 


ane 
pla 
I 


the 


the tacts 
| 


} 


or application 
yrking 
ind 


be Tore 


/ 
1 


l alle ged, among 


intiffs were n 
the BRI un 
RLA, since the 


mn 


3 


defendants had not mas 


membership available to the plaintiff 


+] 
lie 
era 
hac 
rit 


act 


on 


nto 


| 
plal 
Wh « 


tre 


Same term al 
lly applicabl to 
l accepted ba k 
mbers of the [ 


ive 


tention 


the 


a 


I 


ce 


mditions a 


yo er men 


} 


mto members 
ROC who 


inization 


statute and, without comn 


saying that upon taking tl 
the 
ning that the BRT’s condu 
the 


conside ration, 


accordance with 


t, and that it 


wing out of ; I 


t 
10 


of a collective 


a> 


nter 


bi 


1 


ch 1s the kind o! di 
NRAB 


brought before the 


lf 


the complaint 


against the conduc 


court’s own description, 


ance 


by 


t 


0 


; 


plaintiff 


rraining 
spute wv 
the 

+} 


it 
\ 


under the NRAB, for th 


45 USCA Sec. 152 
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A popular government without pop- 
ular information or the means of 
acquiring it is but a prologue to a 
farce or a tragedy, or perhaps both. 


—James Madison 





1 
empioyees and 


m a perusal of the 


merely 
a private 


rties may 


ntractual 


f employes S. 


limite 


igsrecinge 


membershit 


reement 


* Cited footn 4 
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The court recited that the Supreme Court 
had held that since Congress had created 
in the NRAB an agency especially compe 
tent to settle such labor disputes (having 
quoted from Section 3, First (i) of the act, 
to the effect that disputes growing out ol 
interpretation Of 
referred 


grievances or out of the 
application of agreements may be 
to the NRAB), a court should 
agency first opportunity to pass on 
Again we point out that this refers to the 
defined grievances and not to vio 
lations of the statute. Moreover, it refers 
only to grievances between employees and 


give the 
them 


statutorily 


the carrier, and not between employees and 
the union, so in any case it would not come 
under the NRAB. The court then cited 
ORC v. Pitney™ and the Slocum case,” both 
of which have been extensively 
herein. There we have pointed out that these 
interpretation of col 
agreements, and that the Supreme 
limited the effect of its 
In the Alabaugh case, 


10% 


disc ussed 


cases concerned the 


lective 
cle cisions te 


™ there 


( ourt 
that situation 
was no invasion of the board’s jurisdiction, 
there 
unfortunately 


because violation of the stat 
ute, but this fact 
adequately emphasized to the court 
v. Southern Railway Company '” 

with its 


Was a 
was not 
Spires 
cited 


view, 


was 
court in connection 


case concerned an attempt to ob 


by the 
but that 
tain a declaratory 
collective agreement as to seniority, a mat 
of the contract, 
proposition trom 
Since the court 


judgment interpreting a 


ter existing solely by virtue 
entirely different 
the one before the 
was not faced with any comparable 
tion, this serves to highlight the court’s lack 
relations, ot 


and an 
court 
Situa 
of knowledge of labor else its 
responsibility of exer 
afford 


desire to evade the 


cising its legitimate jurisdiction to 


relief 
The court next that the 


primary jurisdiction of the NRAB has been 
brought 


said “exclusive 


number of cases 


recognized in a 
by UROC 


obtain 


and employees of Various cat 


riers to injunctions restraining the 


discharge or requiring the reinstatement of 
such employees, in which the principal ques 
sought to be raised by plaintiffs was 


UROC is a 


tion 


whether labor organization 


national in s« ope 


In those cases, the question was very 


different, for it is observed that the plain 
tiffs their in the 
UROC, contending that it was 


stood on membership 


“national in 


™ Cited at footnote 3 

™ Cited at footnote 1 

“® Cited at footnote 84 

1” 23 LABOR CASES ‘ 67,618, 204 F 
(1953) 


72 


(2d) 453 


scope,” and therefore they were not re 
quired to join another union under the act 

In the Alabaugh case,” there was no reliance 
upon UROC membership at the time the 
matter came to court, for the plaintiffs had 
applied for reinstatement in the defendant 
union, which reinstatement was denied con 
trary to the statute. That this situation was 


a matter of statute and not a grievance was 
not brought to the court’s notice and, hence, 
the court, possibly be 


field 


was overlooked by 


cause labor matters are not a familiar 
courts 
other of these 
discussed immediately preceding this, 
fully in 


Finally the court cited the 


to many 


two recent cases’ whic! 
were 
where agaim the court was not 
formed as to the distinction between a vio 
lation of the statute 
fundamental in 


was insufficiently 


and a grievance, a 
labor 


advised as to 


distinction law, and 
so the court 


the facts and the law. 


The then that, despit« these 
precedents, the plaintiffs that the 
had jurisdiction and stated the four 
contentions of the plaintiffs, in 
The discharge 


court said 
argued 
court 
support of 
views: (1) would vio 
Statute; 


obligation in 


their 
late the 
its statutory 


(2) brotherhood brea hed 
refusing dis 
plaintiffs; (3) 


criminatorily to reinstate 


brotherhood and railroad did not dispos¢ 
of the controversy as promptly as required 
by act; (4) plaintiffs’ expulsion from brother 


hood illegal The last 


two points will not be discussed as they are 


was arbitrary and 


not closely germane to the subject we ar 


considering 
first 


would violate the 


In their presentation of the point 
that the discharge 


the plaintiffs contended that the 


statute, 
agreement 
was illegal in that it required the plaintiff 
to continue their membership after 60 days 
does not so require It is 


when the statute 


on the basis of this illegality, they argued, 


that the court had jurisdiction. The defend 
countered that the 


that the 


ants provision was not 
involved the 
interpretation ot the Althoug! 
that the plaintiffs’ position re 


interpretation of the 


illegal, and dispute 
agreement 
it appears 
agreement, 
preliminarily, which misled the 
court’s thinking that all matters of interpre 


NRAB 


court 


quired an 
appare ntly 


tation of the contract were for the 


nevertheless it was a question for the 


to determine as to whether it was a violation 
ot the statute alone, and not for the NRAB 
1 45 USC, Ch. 8 

2 Cited at footnote 84 

™ Cited at footnote 102 


January, 1957 @ Labor Law Journal 





The plaintiffs raised the point that thi 
was a situation under the Steele case," whic! 
would give the court jurisdiction, bec: 
the agreement was illegal in itself 
plaintiffs cited Texas & New Orleans 
Road Company v. Brotherhood of Railway 
teamship Clerks’” in support of the pr 
sition that statutory violations of the 


entitle victims to redress in fede 
courts. The court held that the Tera 
1 


ution 


involved a controversy for reso 
which no administrative remedy was pt! 
vided, since the administrative remedy 

ot established until the 1934 amendme1 


The case of Virginian Railway Compan 


9 ; 


tem Federation No, 40," an action 
compel collective bargaining, Va also « 
on the ground that the RLA has never 
vided any administrative remedy for a vi 
lation of this statutory duty The court 
there po out, however, thi “The Su 
preme Court has now made clear that the 
decisions ar inapplicable where the 
provides an administrative remedy,” 
cited two cases.’” These two case 
to the designation of the bargainins 
sentative by the NMB, and not to any 
isdiction of the NRAB. The ituation im 
those cases is analogous to where the NLRB 
certihMes a union as the representative in a 
particular appropriate unit, and no appeal to 
the courts from that certification | 
directly since it is not a final order 
we have discussed at length above ly 
circumstances, while it is true that there 
no appeal to the courts, it imvolve 
choice otf the employees’ bargaining 
entative, and there is no question 
grievance or violation ie Statute 
thermore, ider these t] RI! 

provide an admini 

! not 
empl 


that plaintiffs ce 


‘ ’ 1 
brotherhooc elusal to 1 


* Cited at footnote 4 & Ohio Railway Company 
281 U. S. 548 (1930) In the Dillard « a cast 
Cited at footnote 115 being discriminated against b 
7] LABOR CASES 7 : : 15 graded, by exertion of the unlior 
(1937) than by entering nto a contra 
* See cases cited at footnotes 8 and 9 the circuit court pointed ou 
* Machinists, Tool & Die Makers’ Lod: Supreme Court in the Steele case 
v. NLRB, 3 LABOR CASES £ 51,108, 311 U. S. 72 chosen as the bargaining representa 
(1940): Marlin-Rockwell Corporation 1 NLRB the Railway Lal Act was clothed w 
3 LABOR CASES § 60,223, 116 F. (2d) 586 (1941) conferred yy the government 
Pittsburgh Plate Glass Company 1 NLRB j might not otherwise possess might 
LABOR CASES § 51,122, 313 U. S. 146 (1941) such power to discriminate on the ground 
* Cited at footnote 4 race or color against employees wh« 
*t See cases cited at footnote &2 the duty under the law to represent 
2 Aluminum Workers International Union the District Court had jurisdiction 
Local 135, AFL, 112 NLRB, No. 80: Brock 1 relief for the breach of such dut So 


27 LABOR CASES ° 69.112 case of employees disc nated ayvainst bec 


Sleeping Car Porters, 
129 F. Supp. 849 (1955): Dillard v. Chesapeake (Continued on following page) 
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LMRA, and it 1s 


where it is 


courts in interpreting the 


true under this 
123 


even more act, 


spelled out fully 


lhe court’s comment that the courts can 


and associations to 


Statute, 


not require individuals 


be forgiving ignored the and is con 


trary to the decisions. This is not a ques 


tion of forgivenes but of requiring 
membership as a condition of employment 
If they such a condition, the statut« 
requires them to be whatever 
called, to the 

Furthermore, 
t that the 
members 


flagrant and vicious 


cle sire 
forgiving, o1 
it 1s extent of reinstating 
them,’ 
statement, the fax 
the 


crimination 


When the 


provided that 


contrary to the court’s 
union reinstated 
makes the dis 


less active 


more 


LMRA”™ was enacted it wa 
tendered his 
under a 
not be de 
I he 
was to do away 
with had at 
cropped out where unpopular or independent 
declared by the union n 
and 
provision ¢ 


if an employee 


initiation fee and periodic dues 


union shop agreement, he could 
nied employment for nonmembership 
this 
abuses 


purpose ot provision 


certain which times 


employee 5s were 


standing” their 
charge This 


nated the qualification that 


to be in “good 


demanded,” | 


imi 


a member be in 


* standing.” However, a new section 


good 


of the amended act ™ permitted the union t 


expel members for any but so long 


ke pt hi 


dues, hi 


reason, 
as the employee dues paid up, o1 


discharge could not 


When the 


enacted in 


tendered his 

required amend 
the RLA 1951, 
the identical aim was expressed, although 
little 


lawfully be 


ment’ to was 


the language set this aim out a more 


(Footnote 122 continued) 
of activity in the UROC 
diction to grant relief 
crimination is in violation of 
court further said It is the unlawful use of 
power vested in the unions by the RLA which 
gives rise to the jurisdiction of the court to 
afford relief, not the particular form which 
such abuse of power takes 

3 Al Massera, Inc., 101 
also footnote 122 

'% Sub Grade Engineering Company, 98 NL 
106 =(1951) Randolph Corporation, 89 
1490 (1950) 

meOTU, 


the courts have juris 
especially as such dis 
the law As the 


(1952) 


NLRB 837 


NLRB, cited 


clearly 


Radio Officers’ 
at footnote 86 This legislative history 
indicates that Congress intended to 
utilization of union security agreements for any 
purpose other than to compel payment of union 
dues and fees Thus Congress gave unions 
the power to contract to meet that problem 
while withholding from unions the power to 
cause the discharge of employees for any other 
reason No other discrimination aimed at 
encouraging employees to join, retain member 
ship, or stay in good standing in a union is 
condoned. "’ 
Sec Bi(ay3 
Sess. (1947) 


74 


Union 1 


prevent 


Pub. L. 101, 80th Cong Ist 





Free American labor has prospered 
in every index of life—in pocket- 
book and in schooling, in leisure for 


recreation and culture, in dignity and 
in spirit. 
—Dwight D. Eisenhower 





fully, stating that membership could not be 


required as a condition of employment 


it was not available upon the same terms 


and conditions as to any other membe 


In view of this experience and intent 


this language, it is obvious that the court 


is completely in error in so casually ruling 


against so vital a right In 


efhcacy to the qualification of goo 


ing, or other union requirement 


of a union to discriminate again 


ployee or reasons other than failur 


periodic duc initiation fees and, und 


act, assessments, is clearly banned 


Radio Officers case, cited above 


The 
is a dispute 
Pitne y case, 
mcorrect, tor 


tion of the tatute, 


court said that the retusal to: 
similar to that in tl 
others _ 


case, the and 


here was a matter 

which the court 
recognized but whicl Vas poor! 
plaintiffs there. In additior 
betw 


repre 


have 
framed by the 
this is a matter een the employees 

entative hicl take 


NRAB 


the bargaining 


out of the jurisdiction 


footnote 125: also 
NLRB, 19 LABOT 
(1951) In th 


27 See case cited at 
Starch & Refining Company 1 
* 66,152, 186 F. (2d) 1008 
case certain employees offered to pay the initia 
tion fee and dues, but refused to attend a 
meeting or take the oath of loyalt to the 
union They were discharged on the unilor 
demand The court held that We agree that 
the union had the right under the statute here 
involved to prescribe nondiscriminatory tern 
and conditions for acquiring membership in the 
union, but we are unable to agree that it may 
adopt a rule that the discharge of an 
employee for reasons other than the failure of 
the employee to tender the periodic dues and 
initiation fees We think the Board construed 
the statute in a reasonable manner and 
effect to all its provisions to prevent utiliza 
tion of union security except to 
compel payment of dues and initiation fees 
Discrimination is forbidden if ‘‘Men 
bership is denied or terminated for rea 
other than failure of the employee to tender the 
periodic dues and initiation 


nion 


CASES 


requires 


gave 


agreements 


s0ns 


fees uniformly re 
quired as a condition of acquiring or retaining 
membership."’ 

1% Sec, 8(b)1 

'Pub. L. 914, 8lst 

™ Cited at footnotes 


Cong lst Ses 
l and 3 
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plaintiffs 


Baltimor 


W ve cited at footnote 1 


it footnote 14 ind Pennsylvania 
ted at footnote 46 
ited at footnote 45 
ted at footnote 46 

Warchitto 1 Central Rail Road Company b Z 

* 67.012. BB AT tlabaugh 


ha 


SCC CASE 


Vew Jersey, 21 LABOR CASES 
Company 


Company 46) 1 


Elgin & Rastern Railway 
> 


Burley LABOR CASES 
Patte ) t Chicago and 


The Developing Law 





tel 
Steele case,” as we 


Court in the have set 
forth above, clearly shows the limitation of 
the type of grievances, and that grievances 
between employees and their union have no 
administrative Nothing in the 
Johns case™ undermines this earlier 
In the absence of some explicit indication, 
we cannot believe that the Supreme Court 
would so completely reverse a fundamental 


remedy 
view 


doctrine in such a casual manner 


Since nothing in the RLA or these deci 
sions gives the NRAB added jurisdiction, it 


plainly does not have jurisdiction to “con 


sider all rights, statutory and constitutional.” 
Such construction 
destructive of accepted rules that adminis 
trative boards can only have that jurisdic 


tion which the statute assigns to them, and 


looseness of must be 


the courts are the source of remedies unless 
There 


such a 


withdrawn 
withdraw 


a matter is specifically 


is no such intention to 


broad field manifested by Congress 


The court goc on to say that the partie 
must exhaust ther 
before they can go to court, which in most 
statement of the law 
However, as this statute 
NRAB shall be 

mstance of money 
First (m)), it is difficult to 
what there can be 


administrative remedy 


cases 18 a correct 
provides that the 
except in the 
(Section ] 3. 


understand m 


ruling final 


awards 


‘ 


manner further relief 


said that “it would breed end 
nullify the 
which Congress ha 


The court 


less confusion and_ virtually 
administrative remedy 
been at pains to provide, to allow the Board 
to be by-passed by an allegation that rights 


under a statute are involved.” 


This 


board 


statement is most confused The 


was only authorized to process 


grievances arising out of the collective 
bargaining agreements, not violations of the 
If allegations are made and proven 


statute, how can 


Statute 
of such violations of the 
it be contended that the board is by-passed 
when it has no jurisdiction? 


Continuing, the court said 


“Plaintiffs rely upon Steele v. L. & N. R 
Co., but those cases dealt with racial 
discrimination, as to which the courts were 
well qualified to grant relief and which in 
volved none of the matters of collective 
bargaining which the Adjustment Board was 
set up to handle. The distinction between 
the racial discrimination dealt with in these 
sort of discrimination charged 
here was adverted to in the Steele 


the following language where, after stating 


cases and the 
case, in 


“i Cited at footnote 4 
12 Cited at footnote 45 


76 


that it was the duty of the bargaining repre 
fairly the power con- 
said, “This does 


sentative to exercise 
upon it, the Court 
not mean that the statutory 
of a craft is barred from making contracts 
which may have unfavorable effects on some 
of the members of the craft represented.’” 


ferred 
representative 


It is difficult to understand why the court 
is well qualified to grant relief where there 
was racial discrimination and not where 
there was discrimination such as appeared 
in the Alabaugh case.“ A study of both 
reveals no matters of collective bar 
gaining so different that the courts would 
able to process ofr deal with the 

Actually, as the Supreme Court 
and to which we have 


they 


cases 


be less 
problem 
said, adverted rather 


fully, in both situations were matters 


board 


were 


as to which the 
first 


was not competent; 
because they indiv'duals com 
plaining against the union, not the employer 
primarily, and the NRAB has refused con 
sistently to determine such complaints, and 
both the Negroes in the 
UROC members in the 
would face thei 
Supreme Court 


there was no 


se ond, be CAUSE 


Ste ele 
Llahaugh 


case and the 
cast opponents 
board, and so the 


both 


administrative 


on the 
said, in ituations, that 


re medy 


read that part 
decision dealing with the con 
against the Ne 
Negroc 5 
contract 
that the 
duty 


Apparently, the court only 
ot! the Steele 
which discriminates 


that contract, the 


tract 
) ~ . 
groes Because of 


could obtain no relief under the 


The Supreme Court pointed out 


bargaining representative is under a 
conferred 


The 


even as 


to exercise the power upon it 


without discrimination union 
violated its duty, 
statute by 


as required by the statute. The 


fairly, 
there had 
violated the 
men 


here it 
refusing to reinstate 
these 
went on to say, 
that the 


Supreme Court, however, 


as quoted by the court of appe als, 
bargaining representative 1s not barred from 
contracts which may have an un 
favorable effect on 
That is, of 
the contract was very 
Steele 


the. llabaugh case 


making 
some of the members 
they did, tor 


in the 


course, not what 
discriminatory 


case, and their conduct equally so in 


The court of appeals’ comment on the 
Steele case ends there, leading us to believe 
that it failed to that vital 


pertinent part, to which we 


read very and 


have reterred 


immediately above and very amply else 


where, to the effect that the individual com 


plaints against the union, as well as a group 
is hostile, have no ad 


to which the union 


8 See case cited at footnote 14 
Case cited at footnote 84 
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before the NRAB would be ever 


was com Negroes, because the 


ministrative remedy 
Consequently, the circuit court 


pletely misled, as apparently the district actual threa 


the other courts were, by thei representation rig 


ot the deci NRAB was not set 


S¢ oft controversy alt 


court and 
failure to read the remaindet 
sion, which is so applicable to this ca 
trovers 


these decisions There is no 
to the NRAB 


up of members 


and to all of 
use tor the parties 
where they face a 


The circuit court refers to Spires 7 


Southern Railway Company™ as being ap 
plicable here. While we may question whether 
the parties there were the statutory parti 


he NRAB to obtain ju 


tion, it Wa a matter ot enor 


necessary tor t 


all recognize is completely 


the bargaining agreement and 


which was involved. ¢ 


matter of interpretati 


Vas a 
ment alone. Only if there v 
in changing the co 
unfavorable effect 

on certain 


iW there VaS a 


ties, could there 


In vie 

in the feel 
individuals co 
reterred to 
Chicag 

which 

hence 

said 


Logically it 


has jurisdictior 
racial discriminati 
t! 


to protect 


not 


but 


distinction 
cial and other 
controversy 
minatory re 
Alabaugh, bec: 

the UROC 
RIA If Alabaugh went 
could obtain a hearing 
ecure under present ru 
halt of the b ard compos 
had been fighting 
would be bia 


obvious that the 


“23 LABOR CASES 
(1953) 
“17 LABOR CASES ‘° 65,629 


(1950) 
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in the battle at the idle ot the labor organi uch a tribunal, as r ave dis¢ ussed above 
zations, and although the president of the is not able to hear such matters as it would 
BLEF&E stated, as quoted above, that the not be due process of law, because of the 
NRAB rules exclude the board from taking presence two members of the 


jurisdiction where individuals name labor union on tl system board,” which union 
organizations as respondents lhe court $s pressing ‘ discharge. or has pressed if 
finally, after 14 months, upheld the plea the plaintiff. It is simply incompreher 

in abatement, dissolving the temporary re ible how tl court and the others car 
straining order, although denouncing the sa that these UT RO?C members or 


‘ . . } ) f co Bi t 
unions for their discriminatory nduc minority group must go before the 


board” first under these circumstance 


Let us consider one more case. On ap 


peal, in Rychlik v. Pennsylvania Railroad,” 18, of course, aside from the point that 
we find the Second Circuit Court of Ap NRAB and the “system boards” de 


peals struggling with the aftermath of the have jurisdiction of such a‘ dispute, since 
URO¢ decisions, and seeking a proper de ot between the carrier and its et ployee 
termination. In that case, the plaintiff had th or eems strange that the 

a hearing before a “system board,” and hi ) oO radical 

dis hare had been oO ce red because or non 

membership. The “system board,” like 

NRAB itself, was composed of 

sentatives of the carrier and of 

involved. The plaintiff went into 

trict court seeking reinstatement and 

ployment, but that court rendered a judgment “If there i ») alternative remedy 


; 


against him, ummarily dismissing the com o the plaintiff it bar, there must be 

plaint against the carrier and ry kind of judicial review of the findings ag: 

ing union them by the ‘System Board’. Nothing could 
more complete] deleat the most elementar 
Che plaintiff raised two objectior | 


requirement 


award of the ystem board”: (1) 


vould more firt 
no jurisdiction over disputes betweer 
union and its members or past member Pane oar 

(2) the particular board here involved wa Che court 

di qualified to decide the 1 ues because problem but I is not sending the 

two of its four members were members of tiff to a “system board” so constituted com 
the union which the plaintiff and his fellow pletely lefeating “the most elementary 
had abandoned in order to in the URO¢ requirements of fair play,” and the rest 
‘I he court ol appeal } ‘ re deci mon | 0 ther aT 1 the 5 adoptir gw the 
in the HW’ yer case iS j ‘ ‘ to the first I ) 1 l Capita lirline 
pomt, saying as i t n at cited case. 
board” and the 1 


“All that we decided 


Wa that an 


or the majority 


nonunion 
ployee must in any 


appropriate panel ' 
apply to a court Since rhe x the text 


of § 153 applies without ! ‘ ng witl ) a minority 


s1on at bar, the award oft the ‘ tem Board’ mio emplo ee here the 


will be final. unless either it proper t position im tavor « the mayjorit 


| vi half it ber lov mole 
mpiy an exception when halt its membe employ ec ‘ employ 


are members of the recognize nion: } i utcome 


if that be an unwarranted inter her ’s award not final and | 
unless the section is pro tanto uncor nal.” as 1 immu om judicial examu 
ne minority group t 

The court recognized thi > . 

+ zn termine seni ight 

unconstitutional “box from 

not get out except by adding something Of course is disregards the unambigt 

Section 153, First (m) which isn't tl 1 ig re tatute complete] Phe 

nor is it implied The court ignores u } d Tunstall v. Brotherhood 

fact that there is a ready escape in ané ! the Supreme Court’s comment 
™ Cited at footnote 14 ™ Cited at footnote 82. See also. Washington 
#16 LABOR CASES % 65,027, 176 F. (2d) 755 Terminal Company v. Boswell, 5 LABOR CASES 

(1949) * 60,781, 124 F. (2d) 235 (1941) 
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ployees arising from the collective agree 
Although we question whether Con 
gress had any intention to give exclusive 
power to the NRAB in such disputes, 
of the act does not say exclu 
clear that the 


a limited type 


ment 


since 
the language 
sive, nevertheless it was 
NRAB has jurisdiction over 
and category of grievances 
With the 


mitting the 


RLA per 


union shop agrec 


amendment of the 
negotiation ot 
ments, we perceive the courts entering upon 
an astonishing phase of confusion and mis 
understanding. Perhaps this is due to the 
technical character of labor law, with which 
unfamiliar, and a mis 
conception of the statute. In this 
called the UROC cases”” where we 


saw the members of the new union claiming 


most judges seem 
series ot 


CASES, 


that membership in their union was compli 
with the requirement of 
that they be 

“national in scope,” the 


ance 


the union shop 


amendment members of a 


union courts dis 
played bewilderment and ignorance of the 
law which they were seeking to administer 
The failed to 
see that the grievance 
between the carrier and the employees, as 
signed by the RLA and the Supreme Court 
to the NRAB, although the Supreme Court 
in the Steele case had analyzed the NRAB’s 
lack of 


between the 


courts almost unaniunously 


matter was not a 


and the remedy there, 


dispute 


weakne SSCS 
union 
which there 

The courts 


but was a 


and other employees, for 


was no administrative remedy 
failed to realize that the dispute involved a 
violation of the statute primarily, even 
though the same language was present in 
both the statute and the 


The courts 


collective bargain 
that the 
a private contract cannot supplant 
the terms of the statute Che 
part ot the 


ing agreement forgot 
terms ot 
most ominous 
lapse on the courts, however, 
was their disregard of the fact that the 
NRAB was a biased tribunal," because pat 
ties in interest were members of the tribu 
nal, and their holding that this matter should 
through the NRAB, despite 


. instead of through the 


be proce ssed 
such bia courts was 


a denial of due process of law 


In this first group of UROC cases,™ the 
plaintiffs stood on the UROC 
which undoubtedly confused 
failed to this 


“national in scope,” as a 


membership, 
the courts, as 
understand 


they question of 


being fact to be 


determined when raised, if it had not been 


™ See cases cited at footnotes 42, 43, 44, 45 
16, 85 and 102 

™® See case cited at footnote 44 

™ See case cited at footnote 3 

t See case cited at footnote 1 

j 


@ See case cited at footnote 


80 


They apparently were 
misled by a belief that since the 
status had not been determined the UROC 
members had no rights, and that the plain 
tiffs should apply to this prejudiced board 
for a determination. It thus appears to have 
been a series of scarely explicable misun 
and, in 


previously decided 


strange 


derstandings by the courts acting 
upon them, the 


rights of workers 


courts disregarded these 


cases.” 
longer their 
UROC but applied tor 
bargain 
In those 
refused te 


but did 
De spite 


UROC 


stood on 


In the second group of 
the members no 
membership in the 
membership in the union holding 
ing rights for the appropriate unit 
two reported cases, the unions 
reinstate the leaders of the URC IC, 
less active 


reinstate some of the 


this clear discrimination in violation of the 
of the statute, added to the 
character of the NR AB, the 
relief and ruled that 
NRAB. The 


revealed 


explicit words 
biased courts 
refused to grant 
with the 


group oft 


thei 


remedy was courts 
last 


confusion and 


even 
than 


in this cases 


greater misunderstanding 
displayed in the first alone by 
them in support of 


admitted 


group, not 
citing their action, but 


by ignoring the discrimination 


The these 
played a bewildering timorousness i1 


™ have dis 


their 


courts cases 


jurisdiction where, to 


of them, admit 


reluctance to retain 


the understanding of some 
tedly,™ the administrative board was incom 
While 


desirable under 
helpful, neverthe 


petent and prejudiced administrative 


procedures may be certain 


and perhaps 


conditions, | 


less it 1s the 
of the 
thority, 


obligation and responsibility 


where they have au 


Vic ld 


where it is 


courts to act 
jurisdiction to 


that 


and not to 
tribunal 
will not be 


another apparent 


and where the 


jeopardized and 


justice done,’” 


rights of persons may be 


abuse d 
deci 


that these 


aside as contrary 
We 

that the 

jurisdiction in preference to the 


In conclusion we urge 


sions must be set to law 
and the 
that 


must 


intent of Congress reiterate 


Congress make clear courts 


take 
questionable board, 


jurisdiction of such a 


where rights are subject to bias, and great 
suffered through the opera 

If the courts are hesitant, 
timid and will find that 
of the main supports of freedom has become 


[The End] 


injuries may be 
tion of prejudice 


uncertain, we one 


W eakene d 


1 See Dillard, cited at footnote 65, and Brock, 
cited at footnote 122 

4 See cases cited at footnotes 1 and 4 

5 See case cited at footnote 4 

1% See case cited at footnote 3: see 
note 54 


also foot 


January, 1957 @ Labor Law Journal 





The Cover: 


Big-Sea Waters 


torm a large part ot 
and Canada, are tl 


Their usefulne has 
necti' chat nels 

mineral resource 
produced in th 


Marie, Michig 


ot the 
Canad loc] 
‘an-going sh 
completed, to 
d._enabl 
trade 
tourist arr 


5000 milk 














